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ST. LOUIS, DECEMBER 19, 1890. 








Ir will probably be agreeable news to many 
of our friends that, within a short time, we 
shall have published a very complete index- 
digest to the entire thirty volumes of this 
JouRNAL. The manuscript for same has been 
completed and is now in the hands of the 
printer. The demand for a complete and 
satisfactory digest of all the back volumes of 
the JourNAL, especially on the part of the 
large number of our subscribers who own the 
volumes themselves, has been obvious to us for 
some time, and we believe that the digest now 
in preparation will be in every respect full, 
complete and satisfactory. The two small 
volumes of index-digests issued respectively 
at the end of volumes ten and twenty, though 
satisfactory so far as their contents may go, 
have always met with more or less criticism 
on account of their size and shape. The 
forthcoming volume, however, is to be identi- 
cal in size and appearance with the JourNaL 
volumes, and will contain the substance of 
everything of value that has appeared in the 
JOURNAL since the publication of the first 
volume in 1874. The method of its prepara- 
tion, both as egards the matter and the style 
of printing, we think will make it a useful 
book of reference, as the JouRNAL volumes, 
during the period for which they have been 
issued, contain not only notices and discus- 
sions of the current important cases from all 
the courts but also articles and essays on 
many important topics which in effect consti- 
tute veritable briefs for the practitioner. 


ee 


THe Albany Law Journal admits that it is 
obliged to go away from home to learn the 
news, and confesses its ignorance of the stat- 
ute of the State of New York enacted by the 
last legislature, to which we recently made 
reference, which is intended to prevent the 
growing tendency to blindness on the part of 
the infants of that State. It would be untrue, 
we suppose, to call the learned editor of that 
journal an infant and to charge him with the 
‘tredness of eyes’’ at least contemplated by the 

Vou. 31—No. 25. 





act, and therefore the fact that he has over- 
looked so important an enactment of his own 
State would seem to make in order an act for the 
prevention of blindness ‘of editors. The New 
York Law Journal does not understand ‘‘why 
any statute, however absurd, upon any possi- 
ble subject should excite surprise in a legal 
editor of experience.’’ On our part we con- 
fess not so much to have been surprised as 
amused. Had the act in question been the 
product of a legislature of the wild west we 
should not have heard the last of it from 
eastern journals. But that the great and 
intellectual State of New York should, 
through its representatives, have placed upon 
its statute book so utterly absurd an enact- 
ment seemed to us at least worthy of passing 
notice. 


————— 


Tue international copyright bill has, much 
to the surprise even of its friends, passed the 
lower house of congress and is in a fair way 
to become a law. On accotnt of its failure to 
pass at the last session it was thought by 
many that the bill was practically dead. But 
a reconsideration and an amendment brought 
to its support many former opponents. The 
amendment was one eminently proper, stipu- 
lating that where American authors could not 
secure copyrights in foreign countries, those 
countries should not reap the benefits of the 
present bill. The passage of the bill in the 
senate is of course not absolutely certain but 
it is almost certain. The measure is intended 
to promote the interests of American authors, 
publishers, and readers, but above and be- 
yond, it is intended to enhance national self- 
respect and repute. It isa sound, wholesome 
and honorable bill and should become a law 
at the earliest possible moment. 





NOTES OF RECENT DECISIONS. 





Sate—For UNLAwr ut Purpose—V Amity. 
—A case of considerable interest as to the 
validity of sale of goods made for use in an 
unlawful business is Anheuser-Busch Brew- 
ing Ass’n v. Mason, 46 N. W. Rep. 558, de- 
cided by the Supreme Court of Minnesota. 
There plaintiff, a corporation, by its agent, 
sold and furnished bottled beer to the de- 
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fendant, the keeper of a house of prostitu- 
tion, as the agent well knew. While he had 
no knowledge of just what was to be done 
with the beer, the agent supposed at the time 
it was furnished that it was to be used or 
sold in the brothel. No other facts appear- 
ing, it was held that plaintiff can recover a bal- 
ance claimed to be due from defendant for 
and on account of said sale. The court said: 


While it would seem quite unnecessary +0 to do, it 
may be well to call attention at the outset to the fact 
that this case should not be confounded with one 
wherein the vendor in selling his goods has violated a 
statute requiring him to first procure a license, as 
was that of Solomon v.Dreschler, 4 Minn. 278, Gil. 
197. Norisit one in which the vendor has sold a 
proper article of merchandise in a legitimate way, but 
with the knowledge that it is to be disposed of by the 
vendee in direct violation of the law; for illustration, 
a sale of spirituous liquors by a qualified wholesale 
dealer, with full knowledge that the purchaser in- 
tended to retail the same in defiance of a prohibitory 
law, or without first obtaining the required license to 
sell, or a sale of poison by a druggist, knowing tht 
it was intended for use in committing murder. The 
illegality of the transaction now under discussion oc- 
curs, if at all, in a matter collateral to the sale, inci- 
dentally implicated with it, and out of considerations 
of public policy solely. It has been well said that the 
consideration essential to a valid contract must not 
only be valuable, but it must be lawful, not repugnant 
to law or sound policy or good morals. Ex turpi con- 
tractu actio non oritur. The reports, both English 
and American, are replete with cases in which con- 
tracts of all descriptions have been held invalid on 
account of an illegality of consideration, illustrations 
of the acknowledged rule that contracts are unlawful 
and non-enforceable when founded on a consideration 
contra bonus mores, or against the principles of sound 
policy, or founded in fraud, or in contravention of 
positive provisions of a statute. The utmost diffi- 
culty has been experienced by the courts in applying 
the general rule, however, and an examination of the 
authorities wherein an application has been necessary 
will convince the reader that the conclusions reached 
and announced in the English tribunals are beyond 
reasonable reconciliation. This want of harmony, and 
that more uniform and consistent results have ob- 
tained in this country, is thoroughly demonstrated in 
two cases with us (Tracy v. Talmage—first opinion by 
Judge Selden, and the second, on motion for rehear- 
ing, by Judge Comstock, 14 N. Y. 162, and Hill v. 
Spear, 50 N. H. 253), in each of which the principal 
eases in both countries are ably and carefully re- 
viewed, and the law applicable to the question in- 
volved in this action stated in accordance with the 
great weight of authority in the United States as well 
asin England. These cases, now regarded as leading 
on this side of the Atlantic, announce the rule to be 
that mere knowledge by a vendor of the unlawful in- 
tent of a vendee will not bar a recovery upon a con- 
tract of sale, yet, if,in any way, the former aids the 
latter in his unlawful design to violate a law, such 
participation will prevent him from maintaining an 
action to recover. The participation must be active 
to some extent. The vendor must do something in 
furtherance of the purchazer’s design to transgress, 
but positive acts in aid of the unlawful purpose are 





sufficient, though slight. While it is certain that a 
contract is void when it is illegal or immoral, it is 
equally as certain that it is not void simply because 
there is something immoral or illegal in its surround- 
ings or connections. It cannot be declared void mere- 
ly because it tends to promote illegal or immoral pur- 
poses. The American text writers generally admit 
this to be the prevailing rule of law in the States upon 
this point. 1 Whart. Cont. sec. 343, Hil. Sales, 490, 
492; 1 Pars. Cont. 456; Story’s Cont., 5th ed., sec. 
671; Story, Confl. Law, sec. 253; Greenh. Pub. Pol. 
589. However, it has been suggested that this state- 
ment is subject to the modification that the unlawful 
use, of which the vendor is advised, must not be a 
felony or crime involving great moral turpitude. See 
Hanauer v. Doane, 12 Wall. 342; Tatum v. Kelley, 25 
Ark. 209; Milner v. Patton, 49 Ala. 423; Lewis v. 
Latham, 74 N. C. 283; Bickel v. Sheets, 24 Ind. 1; 
Steele v. Curle, 4 Dana, 381. 

Without expressly indorsing the result in some of 
the cases, or all that has been said by the courts in 
their opinions when making an application to the 
facts then in hand, of the rule so exhaustively exam- 
ined and approved in Tracy v. Talmage, and Hill v. 
Spear (supra), we cite, in support of the propositions 
therein contended for, and upon which we rest a re- 
versal of the order of dismissal made by the court be- 
low: Armstrong v. Toler, 11 Wheat. 258; Green v. 
Collins, 3 Cliff. 494; Dater v. Earl, 3 Gray, 482; Arm- 
field v. Tate, 7 Ired. 259; Read v. Taft,3 R. I. 175; 
Cheney v. Duke, 10 Gill & J. 11; Kreiss v. Seligman, 
8 Barb. 439; Michael v. Bacon 49 Mo. 474; Brunswick 
v. Valleau, 50 Iowa, 120; Webber v. Donnelly, 33 
Mich. 469; Bishop v. Honey, 34 Tex. 245; Wright v. 
Hughes, 119 Ind. 324, 21 N. E. Rep. 907; Feineman v. 
Sachs, 33 Kan. 621, 7 Pac. Rep. 222; Rose v. Mitchell, 
6 Colo. 102; Banchor v. Mansel, 47 Me. 58; Henderson 
v. Waggoner, 2 Lea, 133; Gaylord v. Soragen, 32 Vt. 
110; Mahood v. Tealza, 26 La. Ann. 108; Delavina v. 
Hill (N. H.), 19 Atl. Rep. 1000. 

The agent who made the sales, upon whose testi- 
mony the defendant saw fit to rest her case, knew that 
she was engaged in the unlawful business of keeping 
a house of ill-fame, and admits also that he supposed 
the beer would be used or sold in her place of busi- 
ness. Nothing further was shown which connected 
the phiintiff or its agent with any violation of the law. 
The burden was upon the defendant to show tbat an 
enforcement of the contract would be in violation of 
the settled policy of the State, or injurious to the mor- 
als of its people, and no court should declare a con- 
tract illegal on doubtful or uncertain grounds. And 
it may be difficult to distinguish between the cases in 
which the vendor, with knowledge of the vendee’s un- 
lawful purpose does not become a confederate, and 
those wherein he aids and assists to an extent suffi- 
cient to vitiate the sale; but this difficulty is not ap- 
parent in the case at bar. 


The New York Law Journal, in comment- 
ing upon this case, says: 

This case is important upon a question on which 
there are two distinct currents of authority, as stated 
in the opinion. 

Of course, there are many cases on the question not 
noticed in the opinion of the court, and some referred 
to in the opinion are worthy of more notice than the 
court gave them. 

Among the most important cases in this State is a 
well known one, Arnot v. Pittston & Elmira Coal Co., 
68 N. Y. 558, where it was held that while a vendor of 
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goods may, under certain limitations, recover for their 
price, notwithstanding that he knew the vendee in- 
tended an improper use of them, so long as he did 
nothing to aid in such use, yet, if he has done any- 
thing in making the sale to aid the illegal plan of the 
purchaser he cannot recover. 

In another important case, Hull v. Ruggles, 56 N. 
Y., 424), it was held that the sale of goods by a vendee 
who knew they were to be given away by law in the 
prize candy package business was illegal as being in 
furtherance of a lottery. s 

To the report of this case in the edition of Weed, 
Parsons & Co., of the court of appeals reports (edited 
by Irving Browne and John T. Cooh) there is appended 
a very extensive note, giving the most important of 
the cases on the question, including some noticed in 
the opinion in the principal case. Among the eases 
cited in that note, which held the doctrine of the case 
at bar, are Brunswick v. Valleau, 50 Lowa, 120 (action 
for the price of a billiard table, which might be used 
for gambling, Hubbard v. Moore, 24 La. Ann., 591, 
(sale of furniture to a person engaged in keeping a 
house of prostitution); Mahood v. Telza, 26 La. Ann., 
108; and Michael v. Bacon, 49 Mo., 484, same question. 

The case of Hill v. Spears, 50 N. H., 203, noticed 
by the court in the case at bar, is a very important 
one, and should be consulted. 

It was held in Sprague v. Rooney, 82 Mo., 443, that 
a contract to sell a house to one who intends to keep 
it as a house of prostitution is not illegal merely be- 
cause the vendor knows the intention. 

And the sale of an article is not invalidated by the 
mere knowledge of the vendor that it is to be used in 
gambling (Rose v. Mitchell, 6 Colo., 102). 


EXECUTORS AND ADMINISTRATORS—FOREIGN 
Assets.—The Supreme Court of California, 
In re Ortiz’s Estate, 24 Pac. Rep. 1034, state 
the rule as to the liability of an executor or 
administrator in the collection of assets out- 
side of his local jurisdiction. It is there held 
that it is the duty of a domiciliary execu- 
tor to collect foreign assets so far as he is 
able; and he should be charged in his ac- 
counting with such assets when they were 
under his control aud might easily have been 
transferred to the doméstic jurisdiction be- 
fore the filing of the account. Van Clief, 
C., says: 

The testimony, in connection with the documentary 
evidence, substantially tends to prove, and is sufficient 
to justify findings of, the following facts: First. 
That the residuum of the assets in Spain had been 
under his active control, and at his disposal, as the 
domiciliary executor, during the term of at least six 
months before he filed his finalaccount, though not 
actually separated from that part of such assets which 
may have been necessary to discharge the demands 
against the estate in Spain, and the expenses of ad- 
ministration there, which, however, could not have 
exceeded the value of the assets left in his hands, in 
his character of ancillary executor, for the purpose of 
paying such demands and expenses; Second, that he 
could have had the residuum with which he was 


charged transferred to him inthis State at any time 
within six months before the filing of his final account 





by simply drawing for it upon his brother, whom he 
had authorized to actefor him in all matiers pertain- 
ing to the estate in Spain, and who had on deposit, in 
a bank there, subject to appellant’s order, proceeds of 
the estate in Spain, amounting to $15,000; Third, 
that with ordivary diligence in the discharge of the 
duties of his trust, the appellant might have had the 
administration of the estate in Spain closed, and the 
residuum thereof transferred to him in this State, be- 
fore he filed his final account, but that he willfully re- 
fused to have this done, intending not to accougt for 
or to distribute that residuum in this State, but to 
account for and distribute it, if atall,inSpain. * * * 
I think the law applicable to the facts is correctly 
stated by Prof. Schouler, in bis late treatise on ex- 
ecutors and administrators, (2d ed. 1889, § 175), as fol- 
lows: “The earlier rule frequently asseried in En- 
gland, in one loose form or another, is, that assets in 
any part of the world shall be assets tor which the 
domestic executor or administrator is chargeable; the 
practical effect being to enjoin upon the principal 
personal representative the duty of procuring, so far 
as foreign law and the peculiar circumstances will 
permit, personal assets wherever situated, realizing 
the bulk of the estate of his decedent as best he may, 
gathering in the property as one who represents the 
whole fortune, and, having gathered it, account to 
those interested accordingly. Some of the judicial 
expressions on this point, to be sure, import too oner- 
ous a responsibility on the representative’s part; and 
Mr. Justice Story has pointed out the fallacy of hold- 
ing a domestic executor or administrator answerable 
for foreign property which is admitted that he can 
neither collect or sue upon, nor compel its payment 
or delivery to himself by virtue of his domestic ap- 
pointment,—foreiga property, we may add, of whose 
existence, or of the grant of foreign administration for 
realizing it as assets, he may be quite unaware. And 
yet, to let external a-sets knowingly escape his con- 
trol, and be lost to the estate, when with reasonable 
diligence they might have been procured, seems a 
plain dereliction of duty in the principal or domicili- 
ary representative, whose function, as righ'ly under- 
stood, isto grasp ihe whole fortune, as the decedent 
did during his life, save so far as the obstructive law 
of foreign situs, or the limitations of his own appoint- 
ment, may restrain him. If, therefore, assets cannot 
be collected and realized for the benefit of the estate 
without a foreign ancillary appointment, the executor 
or administrator of the decedent’s last domicile ought, 
so far as may be consistent with his information, the 
means of the estate at his disposal, and the exercise of 
a sound discretion, to see that foreign letters are taken 
out, and that those assets are collected and realized, 
and the surplus transmitted to him. If, as frequently 
happens, the domestic representative may collect and 
realize such property in the domestic jurisdiction, as 
by selling negotiable bonds, bills, notes, or other 
securities, payable abroad, or by delivering bills of 
lading or other documents of title, (indorsing or 
as-igning by'acts of his own which would be recog- 
nized in conferring the substantial title in such 
foreign jurisdiction), er, otherwise, by effectually 
transferring property of a chattel nature situated or 
payable elsewhere, which is capable, nevertheless, of 
being transferred by acts done in the domestic juris- 
diction, he should be held accountable for due dili- 
gence as to such net assets; and so, too, he may en- 
force the demand against the debtor without resort to 
the foreign jurisdiction. If, however, foreign letters 


‘and an ancillary appointment at the situs be needful 


or prudent in order to make title, and to collect and 
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realize such assets, the principal representative should 
perform the ancillary trust, or bave another perform 
it, observing due dilligence and fidelity, according as 
the laws of the foreign jurisdiction may permit of 
such a course; and if, in accordance with those 
foreign laws, a surplus be transmitted to the princi- 
pal and domiciliary representative, or otherwise 
transferred, so asto be held by him in such capacity 
for payment and distribution, he will become liable 
for it accordingly. Whether, then, the principal or 
domiciliary representative be required pro forma, or 
not,’to include in his inventory assets which come to 
his knowledge, either situate in the State or county of 
principal and domiciliary jurisdiction, or out of it, 
his liability as to assets of the latter sort depends 
somewhat upon his means of procuring them, and the 
fact of an ancillary administration in the situs of such 
assets. In any case he is bound to take reasonable 
means, under the circumstances, for collecting and 
realizing the assets out of his jurisdiction: nor is his 
liability a fixed, absolute one, but dependent upon his 
conduct, and it is getting the foreign assets into his 
active control that makes a domestic representative 
chargeable as for the property or its proceeds, rather 
than upon the duty of pursuing and recovering such 
assets. If assets situated in another jurisdiction come 
into the possession of the executor or administrator 
in the domiciliary jurisdiction, by a voluntary pay- 
ment or delivery to him, without administration 
there, it follows that he should account for them in 
the domiciliary jurisdiction whose letters were the 
recognized credentials in the case. Andit is held in 
several American cases, consistently with this rule, 
that, no conflicting grant of authority appearing, the 
domicilliary appointee of another State miay take 
charge of and control personal property of the de- 
ceased in the State ofits situs.’? See, also, Wilkins v. 
Ellett, 9 Wall. 741, and Van Bokkelen v. Cook, 5 
Sawy.589. The authorities cited by appellant’s coun- 
sel seem not inconsistent with the above extract from 
Prof. Schouler’s work. None of them denies the du- 
ty of the domiciliary execufor to gather in, and 
acount for, the foreign assets to the extent of his con- 
scious ability to do so, nor the consequent and corre- 
sponding authority of thé court of the domicile to com- 
pel him to account for willful neglect to perform such 
duty. All the authorities agree that the residuum of 
the foreign assets must finally be collected and dis- 
tributed by the domiciliary executor. 


ELECTIONS AND VoTERS—AUSTRALIAN BAL- 
Lot System—Ba.iots.—Three of the State 
courts have recently construed late enact- 
ments providing for the Australian ballot 
system. The Michigan act of 1889 pro- 
vides that all ballots must be furnished by 
the secretary of State, and no others shall be 
issued_or circulated. Booths must be con- 
structed so that voters must pass through 
them on their way to the polls, and while in 
them be concealed from the view of all. One 
voter only may enter a booth at a time, and 
he is allowed sufficient time to select and pre- 
pare his ballot, after which he must deliver 
it to the chairman of the inspectors of elec- 
tion in full view of all present. No one can 





be followed inside the railing containing the 
booths, except a gate-keeper and one chal- 
lenger for each political party. The in- 
spectors of election must keep the booths 
supplied with tickets of all political parties, 
and pasters or slips of candidates, if requested 
and furnished by them. It was held by the 
supreme court of that State in the case of 
Common Council v. Rush, 46 N. W. Rep. 
951, that there is nothing in the law to pre- 
vent persons who are blind or otherwise dis- 
abled from receiving assistance in preparing 
their ballots outside the railing, nor, when 
unable to go alone, from being conducted to 
the polls by others. It will therefore not de- 
prive any one of his constitutional right to 
vote, and is valid: The provisions of the 
law are capable of being carried into effect 
by the exercise of common sense and reason 
in the selection of proper instrumentalities by 
the comptroller (upon whom that duty is im- 
posed), and mandamus will issue to compel 
him to make the attempt. The fact that the 
act is silent as to payment of the expense in- 
curred in constructing the booths, etc., does 
not affect its valid:ty, since the imposition of 
an active duty upon a municipal officer car- 
ries with it an obligation on the part of the 
municipality to bear the expense and provide 
for its payment. 

The Connecticut act, prescribing regula- 
tions as to ballots used in elections, provides 
among other things, that, ‘‘in addition to the 
official indorsement, the ballot shall contain 
only the names of the candidates, the office 
voted for and the name of the political party 
issuing the same. The name of the party 
issuing the ballot, the title of the office voted 
for, and the names of the candidates, shall 
be printed straight across the face of the bal- 
lots,’’ ete. Another section declares that all 
ballots cast in violation of these provisions 
shall be void, but allows the voter to strike 
out the names of candidates and write in 
others. It was held by the supreme court of 
that State, in the case of Talcott v. Philbrick, 
20 Atl. Rep. 436, that ballots which -were is- 
sued by the Republican party and did not 
bear the name of that party, but instead 
thereof bore the name ‘‘citizens,’’ were void 
and should not be counted. Andrews, C. J., 
and Torrance, J., dissented. 

The Montana act provides for the printing 
by the State of ballots containing the names 
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of those whose nominations are certified as 
required. The certificate is to be filed 20 
days before the election, and must state the 
name of the candidate, his business and the 
office; and, if by convention, it must desig- 
nate the party represented, and be signed by 
the chairman and secretary. Incase a con- 
vention has given power to fill vacancies to a 
committee, it must filea certificate stating the 
cause of the vacancy, the office, the name of 
the nominee, and the one whose place he 
takes, and such facts as are required in an 
original certificate. A certificate purporting 
to fill a vacancy in a nomination filed less than 
20 days before an election stated neither the 
office, the cause of vacancy nor the authority 
to fill it. It did not give the full name of the 
nominee, nor the name of the one whose place 
he took. It was signed by no one, nor did it 
designate the party represented. It was held 
by the supreme court of that State, in Price v. 
Lush, 24 Pac. Rep. 749, that there was a fail- 
ure to comply with mandatory provisions, and 
the name of the nominee could not be printed 
on the ballots. Though section 15 allows a 
voter to write or paste on his ballot the name 
of any one he wishes to vote for, the official 
publication of the candidacy of one whose 
nomination is not duly made and certified, 
and the printing of his name on the ballots, 
give him an undue advantage, which will 
avoid his election. 








RELATIVE DUTIES OF TRAVELER, 
FLAG OR GATEMAN AT CROSS- 
INGS. 





[CONTINUED FROM VOL. 31, No. 24, p. 478. ] 


13. Result of Decisions. 

14. Fiag or Gateman giving Wrong Signals. 

15. Disobeying Gateman may not be Gross 
Negligence. 

16. Gate-keeper Raising only one Gate. 

17. Sudden Withdrawal of Gateman. 

18. Gate out of Repairs. 

19. Stopping between Gate. 

20. Traveler Opening and Passing through Gate 
when Gate-keeper Absent. 

21. Neglect at Private Crossing. 

22. Gates used only for a Particular Purpose. 

23. Gate-keeper limited in Duty by secret In- 
structions. . 

24. Must Operate Gate so as not to injure 
Travelers. 


In one case (to continue the subject of 
the negligence of gatemen), it appeared 





that, by law, gates were required to be 
put in at all level crossings for carriages 
and carts, to be in charge of a gate- 
keeper. Wicket gates for foot travelers 
were also required at the same place, but 
these were not under the control of the gate- 
keeper. A boy in walking came to the gate on 
the down side, and found it open, but a train 
passing on that side of the railway. He passed 
through the gate, and waited until the last 
truck of the down train was passed, when he 
immediately stepped upon the up track and 
was knocked down by a train going the 
other way. He would have seen the train if 
he had looked, but did not look. It was held 
that there was such negligence in the gate- 
keeper, in not having the carriage gate on the 
down side lowered, as warranted the court in 
leaving the question to a jury. The carriage 
gate being open, it was considered an invita- 
tion for even foot travelers to enter upon the 
track after the first train, plainly in view, had 
passed. The court, however, did not consider 
the effect of the boy’s not looking, for that 
question was not before them.*% Under the 
same circumstances, where no gate-keeper 
was stationed, but the gates were kept locked 
when there was danger, and a foot passenger 
entered because he found them unlocked, and 
was killed by a train going in the opposite 
direction from the one nearest to him, a re- 
covery was denied, for the reason that a mere 
failure to perform a self-imposed duty (to 
fasten the gates), was not actionable negli- 
gence; the omission to fasten the gates not 
amounting to an invitation to cross tracks.” 
So where a traveler drives his horse so near 
to a crossing protected by gates or a flagman 
that an obscured train rapidly passing fright- 
ened his horse so it ran away, it was held 
proper to show that the gates were up or no 
signal of an approaching train given. 
So referring back to the peculiar gates used 


% Wanless v. N. E. Ry. Co., L. R. 6. Q. B. 481, 8. c., 
25 L. T. 108; affirmed, 7 L. R. H. L. 12, 48 L. J. Q. B. 
185, 30 L. T. 275, 22 W. R. 561, 9 Moak, 1, following 
Stapley v. London, etc. Ry. Co., L. R. 1 Exch. 21, s. 
c., 3 L. J. Ex. 7, 11 Jur. N. 8. 954, 18 L. T. 406, 14 W. 
R. 182, 4 H. & C. 93. 

Skelton vy. London, etc. Ry. Co., L. R. 2 C. P. 631, 
8S. C., 36 L. J. C. P. 249, 16 L. T. 568,15 W. R. 925. See « 
Stubley v. London, etc. Ry. Co., 1 L. R. Ex. 13, 35 L. 
J. Ex. 3, 11 Jur. N. S. 954, 13 L. T. 376, 14 W. R. 183, 4 
H. & C. 83. 

2% Pittsburgh, etc. R. Co. v. Yundt, 78 Ind. 873, s. 
c., 38 Am. & Eng. R. Cas. 502. 
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in Eogland, which must be kept closed at ali 
times, except when carts, carriages or stock 
are passing, we have this case: A railway 
line was crossed by a public carriage road di- 
agonally on a level, and at the same spot, 
nearly at right angles, was.a private way 
leading across the track to C’s storeyard. 
On C’s side of the railway was a gate open- 
ing into his yard, which was a private gate 
under his control, but almost immediately 
opposite on the other side of the railway, 
there was one gate crossing both the private 
way and the public road, and this gate was 
under the charge of a keeper. Any one 
going with a cart to C’s yard must pass 
through this gate across the ‘railway and in 
at the private gate opposite, and vice versa 
on leaving the yard. C’s carman drove 
across and unloaded in the yard one evening 
after dark, was about to leave, and having 
opened C’s gate, the gate opposite being 
nearly closed, hailed the gate-keeper on the 
opposite side of the track to know if the line 
was clear, and he answered,‘‘Yes; come on.’’ 
The cart proceeded and the horses were run 
into by atrain. The company was held li- 
able; for the reason that the carman was 
compelled to use the public way in part in 
order to cross; no opinion, however, being 
expressed if the way had been wholly pri- 
vate.” 

Sec. 13. Result of Decisions.—The result 
of the decisions has been very well summed 
up by the Supreme Court of Maine, and 
which accords with own our conclusions: 
‘‘Open gates invite passing. Closed gates 
forbid passing. And by these signals thou- 
sands of travelers are governed every day. 
And as gatemen usually perform their duties 
with fidelity—as much so as conductors, or 
engineers, or switchmen—we think it would 
be wrong to them as well as to travelers 
to hold that every one who trusts them 
is guilty of a want of ordinary care. It 
would not be true. Ordinarily, the great 
mass of the community do trust them. And 


so far as we can discover, it has never been’ 


held by any court that to trust them is a 
want of ordinary care. The contrary has 
been held in many cases. A collision at a 
railroad crossing is prima facie evidence of 


29 Lunt v. London, etc. R. Co., L. R. 1 Q. B. 277, 8. 
c., 35 L. J. Q. B. 105, 12 Jur. N. S. 409. 14 L. T. 225, 14 
W. R. 497. 





negligence on the part of the traveler. But 
the inference of negligence may be repelled. 
And we think that an open gate and an ob- 
structed view may be sufficient for the pur- 
pose. Certainly they are sufficient to bring 
the question within the province of the jury 
to decide, and prevent a nonsuit, or the set- 
ting aside of the verdict, if the jury find in 
favor of the traveler.’’™ 

Sec. 14. Flagmen or Gatemen—Giving 
Wrong Signals.—A railway company is not 
only liable for the neglect of its flagmen to 
give the signal of danger, but alsoif he gives 
the wrong signal and thereby a traveler is in- 
jured. If a flagman signals to the traveler 
to come when the circumstances are such as 
to require him either not to signal at all or to 
signal for a further waiting ; or if he signal to 
the traveler to come on at atime where a 
train, unseen by the traveler, which he (the 
flagman) is bound to observe, is moving near 
or directly towards such traveler (especially 
if driving a team), then he is guilty of negli- 
gence in the performance of his duty, which 
may render'the company liable. In such in- 
stances it is not a material error to say to the 
jury that if they believe the flagman ‘‘im- 
properly and inopportunely’’ signalled, in- 
stead of saying ‘‘carelessly and negligently,”’ 
and thereby injury occurs, the company is li- 
able; especially if their attention is called to 
the liability of one who put another in peril 
by ‘‘negligence and misconduct.’’*' So where 
the gates were raised, the view of the track 
obstructed, no whistle blown or signal given, 
but the gateman violently waved a safety sig- 
nal, saying nothing, the verdict against the 
company was sustained.” 

Sec. 15.’ Disobeying Gatemen may not be 
Gross Negligence.—At two in the morning a 
milkman approached a crossing with his 
wagon, after having delivered milk to custo- 
mers who lived a quarter of a mile distant 
from the crossing, in going to another custo- 


30 Hooper v. Boston & Maine R. Co., 81 Me. 260, 8. 
C., 17 Atl. Rep. 64. See the following cases also: An- 
derson v. New York, e'c. R. Co., 25 N. Y. St. Rep. 158, 
s.c., 6 N. Y. Sup. 182; affirmed, 53 Hun, 6383 (no 
opinion); Pbillips v. New York, etc. R. Co., 25 N. 
Y. St. Rep. 91, s.c., 6 N. Y. Sup. 621; affirmed, 53 
Hun, 634 (no opinion); Union R. Co. v. State, 19 Atl. 
Rep. 449. 

3 Pennsylvania Co. v. Sloan (Pa.),14 West. Rep. 
879; Skelton v. London, etc. Ry. Co., supra. 

% Fitzgevuld v. Long Island R. Co.,3 N. Y. Sup. 
Ct. 230; affirmed (but no opinion), 50 Hun, 605, 
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mer near by on the further side of the track. 
The crossing was 168 feet wide, and when 
more than half way over the gateman cried, 
‘*Stop!’’ and shut the gates, but the milkman 
whipped up his horse, when the gateman told 
him to come on and opened the gates. The 
milkman was struck by the approaching 
train and instantly killed. The bell was not 
rung, nor the whistle blown. The court de- 
cided that the evidence warranted an infer- 
ence that the milkman was awake when ap- 
proaching the crossing, and a finding that the 
neglect to blow the whistle or ring the bell 
contributed to the injury; and thatthe court, 
as a matter of law, could not rule that the 
milkman was guilty of gross negligence 
within the meaning of a statute which only 
precluded a recovery where the plaintiff was 
guilty of such negligence contributing to the 
injury.” 

Sec. 16. Gate-keeper Raising Only One 
Gate.—By raising the gate nearest the trav- 
eler a gate-keeper may successfully entrap a 
traveler, and render the company liable. 
Thus two tracks were parallel, with gates on 
the outer edges of each, at a crossing ob- 
secured by buildings; and on the approach of 
the traveler in a wagon the gates were down, 
but the one next to him was raised as soon as 
a train passed. Before it was fully up, the 
traveler drove upon the track over which it 
had passed, and for the first time saw a train 
approaching upon the second track. The 
gate-keeper did not raise the second or far- 
ther gate, but beckoned to the traveler to 
drive on across the tracks, which he endeav- 
ored to do, but was struck and killed by the 
second train. The two trains were going rath- 
er fast in the same direction, the second 
some rods hehind the first; but the smoke 
from the first engine, settling down at the 
crossing, somewhat obscured the second 
train, approaching round acurve. It was 
held that inasmuch as the gateman had a fa- 
vorable view of the tracks the traveler had a 
right to suppose that when the gate-keeper 
raised the first gate he intended thereafter to 
immediately raise the other gate, that no 
train was coming, and that the team could 
safely pass over. Whether or not he did 
rely upon the gate-keeper, and thus made 


% Doyle v. Boston & Albany R. Co., 145 Mass. 386, 
14N. E. Rep. 461, 5 N. E. Rep. 454; Peck v. New 
York, ey. R. Co., 50 Conn. 379. 





less vigilant use of his eyes than he would 
otherwise have done to discover the second 
train; whether he was justified in doing as 
he did; and whether he failed under the cir- 
cumstances, in view of the raising of the first 
gate by the gate-tender, to exercise such a 
degree of care and caution as an ordinarily 
careful and prudent man would have used, 
were questions of fact for the jury. Conse- 
quently the nonsuit was set aside.™ 

Sec. 17. Sudden Withdrawal of a Flag- 
man.—The sudden withdrawal of a flagman 
by his company is evidence of neglevt to any 
one, injured in his absence, who, at least, 
knew of the company’s practice to keep him 
there and who had no knowledge of his with- 
drawal, the same as if such flagman of his 
own volition, against the orders of the com- 
pany, absented himself.* 

Sec. 18. Gates Out of Repair.—If gates 
suddenly get out of repair so that they can- 
not be used, the company using them is re- 
quired to use greater care in warning the 
public which has become used to them. 
Whether in or out of repair, open gates have 
the same effect upon the public, they stand 
an invitation to cross, and to every one un- 
informed of their condition it matters not 
whether they are in or out of repair. But to 
one who knows their condition and discon- 
tinuance, the track is as if no gates had ever 
been erected. From the very fact that gates 
may get out of repair at the critical moment 
of necessity for their use, the traveler, for 
that alone is required to exercise due care in 
approaching the track. Therefore, when the 
driver of a hose cart drove at a rapid rate 
across a track where the gates were up be- 
cause out of repair, without trying to ascer- 
tain if atrain was approaching, a recovery 
was denied.* 

Src. 19. Stopping Between Gates.—Itcan- 
not be said as a matter of law that it is neg- 
ligence ina traveler to stop between the 
gates to look for an approaching train, before 
crossing the track, if ordinary prudence or 


% Callagher v. Delaware, etc. R. Co., 52 Hun, 276, 
8. c.,5 N. Y. Sup. Ct. 285. 

% Philadelphia, ete. R. Co. v. Killips, 88 Pa. St, 405, 
36 L. I. 175,8 W. N. C. 526; Pittsburgh, etc. R. Co. v. 
Yundt, 78 Ind. 373, s. c.,3 Am. & Eng. R. Cas. 502. 

% Greenwood vy. Philadelphia, ete. R. Co., 124 Pa. 
St. 572, 8s. C., 17 Atl. Rep. 188, 3 L. R. Ann. 44, 23 W. 
N. C. 425, 10 Am. St. Rep. 614. Aproved in Lake 
Shore, etc. R. Co. v. Franz, supra. 
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eare be exercised to cross the track, and to 
avoid injury.” 

Sec. 20. Traveler Opening and Passing 
Through Gate When Gate-keeper is Absent.— 
In England a statute required a railway com- 
pany at every level crossing to put in gates 
for carts and carriages and to put a gate- 
keeper in charge thereof, to open and close 
them as carriages or carts desired to cross. 
The plaintiff came to such a crossing in the 
night time, found no watchman in charge of 
the gates, and after waiting awhile, got down 
and opened the gates. He drove under the 
first one, and as he was going under the 
second it fell of its own weight, struck his 
horse, which wheeled around and threw the 
plaintiff out whereby he was injured. The 
court held that the company was not liable, 
that the damage done did not flow from the 
act of the company, but from the act of the 
plaintiff.* So where the gates at such a 
crossing were left unfastened and not in the 
charge of a gate-keeper, and about three 
years before the accident the company had 
procured an act of parliament to make a new 
road and discontinue the present one, having 
five years in which to do so, but doing 
nothing until after the accident; it was held 
error to leave the question to the jury, in an 
action for being run over by the company’s 
train, to say whether the company was neg- 
ligent in failing to keep a gateman in charge 
of the gates, the jury having negatived neg- 
ligence in the engineer.” 

Sec. 21. Neglect at Private Crossing.— 
By a course of conduct of the company to- 
wards a person entitled to use a private 
crossing, a railway company may lay 
itself liable for the negligence of its serv- 
ant who, with its knowledge, has assumed 
to warn such person of approaching trains. 
Thus twenty yards from a private and level 
crossing was a private foot bridge over the 
track, intended for the use of persons em- 
ployed in a neighboring manufactory. A serv- 
ant of the railway was stationed thirty yards 
from the crossing, at a box, who was some- 
times asked by persons wishing to pass the 
level crossing with carts, and answered, ‘‘All 


37 Whelan v. New York, etc. R. Co., 38 Fed. Rep. 15. 

8% Wyatt v. Great Western, C. B. & S. (118 E. C. L. 
R.) 709, 34 L. J. L. B. 204, 11 Jur. N. 8. 825,12 L. T. 
568, 13 W. R. 837. 

8 Cliff v. Midland R. Co., 56 R. K. B. 258, s. c., 22 
L. T. 382, 18 W. R. 456. 





right,’’ if no train was approaching. A boy, 
eleven years old, who was employed in the 
manufactory, waited at the level crossing 
until one train had passed, but was knocked 
down and severely injured, when in the act 
of crossing, by another train which he had 
not observed, and which was passing in the 
opposite’ direction immediately afterwards. 
Evidence was given to show that the bridge 
was dirty and not lighted at the time of the 
accident, no whistle blown; that the boy well 
knew the bridge, and that the servant at the 
box used to bring out a stick to stop him from 
going over the bridge, but that he was not 
present when the accident happened. No 
evidence was given to show the servant’s 
special duties, or whether he had anything to 
do with foot bridge’travelers. It was held 
that a nonsuit was improper; that - the 
conduct of the servant was a distinct breach 
of duty which amounted to negligence and 
contributed to the accident.* 

Sec. 22. Gates Used Only for a Particular 
Purpose.—All gates are not necessarily for 
the protection of travelers. In England par- 
ticularly, gates are often put in at certain 
crossings for the protection of stock, or car- 
riages, or the like. In such instances it can- 
not be said that foot travelers, at least, may 
rely upon them. Thus at a certain crossing 
carriage-gates had been putin. They were 
kept locked, and a gate-keeper stationed at 
the crossing in charge of them, whose duty 
it was to open and shut them when necessary 
for the passage of a carriage. Wicket-gates 
for foot passengers had also been put in at 
the crossing, which were not fastened; and 
over these the gate-keeper exercised no con- 
trol. Owing to certain buildings, it was im- 
possible for any one crossing from the down 
side to see a train coming till he got within a 
step or two of the down line, but a person 
standing on the down line or the six-foot 
clear had a clear and uninterrupted view up 
and down the line for several hundred yards. 
The plaintiff stated, that before endeavoring 
to cross he looked to the right along the down 
line, but admitted that he did not look to the 
left along the up line until he was on that 
line, and it was too late to avoid the train. 
He also admitted that if he had looked along 
the up line before crossing the rails he must 
have seen the train coming. The gate- 

# Clarke v. Midland Ry. Co., 43 L. T. 381. ‘j 
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keeper was standing at the time on the oppo- 
site side of the crossing talking to two boys, 
with a furled flag in his hand. The gate- 
keeper gave no warning, and the plaintiff re- 
lying upon the fact, as he said, went upon 
the track, and was injured. No whistle was 
blown. He went through the wicket gate. 
Upon these facts the plaintiff was nonsuited, 
and this was held correct. The evidence 
showed that if he had looked he could have 
seen the approaching train; but failing to do 
so, he walked straight into the danger. 
This necessarily defeated him. But it was 
claimed that the failure of the gate-keeper 
to give a warning of the danger misled 
the plaintiff. To this it was answered that 
‘“*he had no right to suppose that such 
gateman was there for the purpose of giving 
a signal to foot passengers; therefore why 
should his not giving a signal, that is to say, 
why should his not doing that which it was no 
part of his duty to do, have misled the plaint- 
iff ? There was no evidence that this railway 
man was put there for the purpose of signal- 
ing to, or of warning foot passengers, or that 
he ever did so. He was put there to warn 
carriages and carts, and to shut and open the 
gates, so as to prevent their crossing the rail- 
way when they ought not to, and to enable 
them to so cross when they might; in other 
words, to perform the statutable duty of the 
railway company. ‘The plaintiff therefore, I 
think, had no right to say he had been misled 
by that railway man not having made any 
signal to him.’’#! 

Sec. 23. Gate-keeper Limited in Duty by 
Secret Instructions.—In England the practice 
seems to be well settled to put gates at level 
crossings, as we have elsewhere said, for the 
use of carts or carriages—it is, in fact, required 
of many, if notall railways, by special statute 
—and to put a gate-keeper in charge thereof ; 
but no special custom exists as to travelers 
on foot, beyond putting in wicket gates, which 
are without gate-keepers, and are under the 
control of the person desiring to pass through 
them. But we are not aware of any such 
special custom in this country, nor any stat- 
ute to that effect. Suppose, then, a railway 
company of this country were to voluntarily 
put such a gate at a crossing, and put a gate- 

41 Davey v. London, ete. Ry. Co., 12 Q. B. Div. 70, 


8. C., 53 L. J. Q. B. 58; affirming 11 Q. B. Div. 213, 62 
L. J. Q. B. 665, 14 Am. & Eng. R. Cas. 650. 





keeper in charge of the carriage gate, giving 
him po authority or control over the wicket 
gates, would it be liable to a foot passenger 
who, relying upon such gate-keeper, and 
without otherwise being guilty of negligence, 
proceeds through the wicket gate and is in- 
jured? It seems quite clear to us that if such 
foot traveler knew of the practice of the com- 
pany, he cannot recover if he did not exer- 
cise the same diligence required of him at an 
open crossing, and such lack of diligence sub- 
stantially contributed to the injury. But if 
he was ignorant of such practice, and was de- 
ceived by the appearances, so that he was 
thrown off his guerd and invited into danger, 
the company was liable; on the ground that 
one dealing with an agent is not bound by 
the secret instructions of the principal. But 
if the wicket gates are closed, under the cir- 
cumstances supposed, the foot traveler is un- 
doubtedly required to exercise as great dili- 
gence as if the crossing were an open one— 
the same as if he were in England where such 
gates are in use. They would not, however, 
be a complete bar to his passage, nor would 
he take his chances in disobeying a seeming 
warning not to then cross. 


Sec. 24. Must Operate Gate So As Not To 
Injure Travelers.—A gate-keeper must use 
due care in operating a gate, so as not to in- 
jure travelers. This is especially true in low- 
ering the gates. Thus a woman crossing a 
railroad track in the winter, at half past seven 
in the evening, had her umbrella raised to 
protect herself fromthe falling rain. As she 
approached the crossing the gates were up 
and stationary; but after she had passed 
under the north gate the gateman began to 
lower the gates more rapidly than usual, and 
as she passed under the south gate itfell upon 
her head and injured her. When she passed 
over the track she did not look to see if the 
south gate was coming down or not, but was 
apparently watching an approaching train. 
It did not appear that the gateman gave any 
warning of the gate being lowered, nor that 
there was any lantern or other device, to at- 
tract attention, upon it; but he testified that 
he kept his eyes upon the gates as they were 
coming down, so as to avoid hitting any 
one—that it was his duty to do so, but that 
he did not see the plaintiff. Under these 
facts the jury found for the plaintiff, and the 
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verdict was allowed to stand. The court de- 
clined to charge, as a matter of law, that she 
was bound to look before passing under the 
second gate, to see if it were coming down; 
because it was a question of fact for the jury 
to decide ; nor whether, under all the circum- 
stances, she was guilty of negligence which 
contributed to the injury she received.” So, 
where the gateman let the gate down, striking 
the plaintiff’s horse and causing it to run 
away and throw the plaintiff out, whereby he 
was injured, the company was held liable.* 


W. W. THORNTON. 
Indianapolis, Ind. 


#2 Feeney v. Long Island R. Co., 116 N. Y. 375, s. 
c., 39 Am. & Eng. R. Cas. 639, 22 N. E. Rep. 402, 26 N, 
Y. St. Rep. 729, 5 L. R. Ann. 544. 

# Paillips v. New York Central, ete. R. Co., 25 N. 
Y. St. Rep. 91, 6 N. Y. Sup. Ct. 621; affirmed, 53 Hun, 
634 (no opinion). In this case the harness broke by 
reason of the driver trying to restrain the animal; 
and the court refused to charge that “if the proxi- 
mate cause of the iniury was th2 breaking of a de- 
fective rein, the plaintiff is not entitled to recover.” 
This refusal,was upheld. So, where the foot-board of 
a@ wagon, under similar circumstances, broke, throw- 
ing jthe deceased out, a like ruling was made. 
McIntosh v. Chicago, etc. Ry. Co., 36 Fed. Rep. 661. 








CRIMINAL LAW—HOMICIDE—KILLING OFFI- 
CER. 


CROOM V. STATE. 





Supreme Court of Georgia, Oct 3, 1890. 


1. Murder—Killing Officer.—To slay an officer to 
avoid being taken into custody, knowing that his 
object is to make an arrest for felony, committed sev- 
eral months previously, is murder; but done suddenly, 
without knowledge of his purpose or official character, 
and without malice, it is manslaughter. Belief, or 
reasonable grounds of belief, would be equivalent to 
knowledge. 


2. Arrest Without Warrant—Manslaughter.—A 
white officer, with a gun and a posse, but without a 
warrant, attempting at night to arrest a negro felon in 
the dwelling of his father, was slain, the only words 
used by the officer indicating official character or a 
purpose to arrest being, according to some witnesses, 
**You are mine,” or, according to others, “You are my 
meat:” Held that, on the trial of the negro for the 
homicide, the milder form of expression should not 
have been recited by the court in charging the jury, 
without some allusion to the other, the pressure of the 
case as between murder and manslaughter being 
upon whether the conduct and language of the officer 
gave sufficient notice of a purpose to arrest for felony, 
rather than to molest by mere violence for some law- 
less object. 


BLECKLEY, C. J.: Croom a negro, killed Ham- 
lin, a white man, in August, 1889, and, on the 
trial of an indictment therefor, he was found 





guilty of murder, and sentenced to be executed. 
The evidence made, in substance, the following 
case: Some months previous to the homicide 
(according to a part of the evidence, 11 months; 
according to another part of it, from 2 to 6 
months), Croom shot a railroad boss named 
Strickland (not killing him), and a warrant 
issued for his arrest. He absconded and kept 
out of the way until the night of the homicide, 
visiting his father’s house, which seems to have 
been his home, only twice during the interval. 
The warrant was in the hands of the marshal uf 
Ty Ty, one of the villages of the county, who, 
without delivering it to Hamlin, showed it to 
him, and told him if he would arrest Croom, 
he would divide with him a reward of $25, which 
he (the marshal) had been offered for making 
the arrest. Hamlin with a posse of three men, 
went to the house of Croom’s father, in the night- 
time. Leaving two men outside, and keeping the 
other with him, he knocked at the door for admis- 
sion, the inmates of the house then being, besides 
Croom, his father, mother, and sister. The 
father and mother came to the door, and found 
there Hamlin, with one of his posse. Hamlin re- 
quested the father to let them in, and inquired if 
anybody was there except home folks. The 
father answered, ‘‘No.’? They told him they 
wanted to go in and make a search to see, not 
saying of whom they were in search, but that they 
were hunting for aman. They did not say for 
what they wanted him. Hamlin was armed with 
a Winchester rifle, and Croom’s mother wanted 
to know of him what authority he had to come 
in her house. According to her testimony, she 
said to him: ‘‘Mr. Hamlin, where is your war- 
rant for searching my house?’’ And he held his 
gun up and said: “Here is my warrant.” The 
father testified that he asked them if they had a 
warrant or anything with which to search the 
the house, and that Hamlin held up his gun, 
slapped it, and said: ‘“‘Thisis my warrant.”’ Tae 
mother, if not the father, gave them permission 
toenter, anil they did so, Hamlin carrying in his 
gun, and the other man havirg a’ pistol in his 
pocket. ‘They started to go from the main room 


‘into a small room, and met the accused coming 


out. Hamlin said tohim: ‘Halt; or, ‘*Hello, 
Jobn.’’ The latter answered : ‘Yes sir ;’’ or ‘*Hello, 
Mr. Hamlin.”” Hamlin responded: “You are 
mine; or, “John, you are mine.” Of two wit- 
nessess for the State, one gives the former, the 
other the latter, form of the response. The 
mother testified that the response was: ‘Con- 
sider that you ae my meat.’’ In her cross- ex- 
amination ‘she said it was: ‘You are my meat.” 
The father testified it was: ‘‘You are my meat 
to-nignt.’’ The accused instantly fired a pistol at 
Hamlin, the ball hitting him just above the eye, 
and causing death within afew houts. According 
to the evidence for the State, Hamlin, when shot, 
was holding his gun with the muzzle pointing to 
the floor, and not in ashooting position. The 
mother testified that the gun was drawn on the 
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accused as if Hamlin was going to shoot him; 
that he raised the gun, and fixed to cock it, but 
she did not know whether it was cocked or not. 
The father tesiified that he saw him raise up bis 
gun, and then turned away his head, because he 
did not want to see his son shot down. After 
shooting Hamlin, the accused said to his mother: 
“Get out of the way, I wantto get the other one.”’ 
The man who was with Hamlin, thinking that he 
himself was shot, ran out of the house, and to 
the gate, five or six yards from the house. Afier 
stopping, he saw the accused on the porch, who 
forbade his return into the house. The accused 
then ran off, and made his escape. It is quite 
certain from the evidence and the statement of 
the accused, taken together, that while Hamlin 
and his companion stood at the door, and the 
conversation between them and the parents of the 
accused was going on, the accused left the house 
through the back door, and was halted by one of 
the posse stationed in the rear of the house, and 
that he (the accused) turned round and re-entered 
the house. The man who halted him then ran 
upon the porch, and cried, ‘‘There he is, boys,” 
and immediately afterwards he heard Hamlin 
accost him, and then heard the pistol fire. A 
short time before Hamlin was killed, he himself 
had shot and killed a negro in Ty Ty named 
Roberts, while trying to arrest him for gambling. 
This appeared from one of the State’s witnesses, 
and the mother of the accused testified that he 
had heard of it, and also of the killing of two 
negroes at some railroad shanties, or at a neigh- 
boring village, as to which killing other wit- 
nesses testified; but it appeared that Hamlin 
was not present when it occurred. Hamlin had 
acted as bailiff three or four years previously, and 
was elected as a regular bailiff a very short time 
before he killed Roberts. The mother of the 
accused knew that Hamlin was a bailiff, but could 
not say whether the accused knew it or not. He 
said, in his statement to the jury at the trial, that 
he did not know Hamlin was an officer; that, if 
he was one, he did not know it; that when he, 
the accused, shot Strickland, Hamlin was no 
officer. The reason he assigned for shooting 
Hamlin was that he was afraid of him, and thought 
Hamlin was going to sheot him, and that it was 
necessary to shoot to save his own life. Va- 
rious details, both in the evidence and in the pris- 
oner’s statement, have been omitted; but the 
foregoing is the substance of all that is material. 
Tbe motion for a new trial, besides the general 
grounds, sets forth a special ground, assigning 
error on the charge of the court, the court having 
charged as follows: ‘‘If you believe from the 
evidence in the case that the officer went there to 
arrest him, and called him, and told him he was 
his, and he answered back, or if the officer called 
his name, and told him he was his, and the officer 
made no effort to hurt him, and he shot the ofti- 
cer, under these circumstances, it would be 
murder, although the officer may have had a guo 
ane down by his side or in his hands at that 
me.” 





1. This instruction hugs the evidence for the 
State so closely as to leave no room for grading 
the homicide otherwise than as murder, provided 
they credited the evidence of the State’s witnesses, 
and accepted the same in its letter. It makes the 
question, not only of guilt or innocence, but of 
murder as distinguished from manslaughter, turn 
upon a single pivot, and upon a part of the evi- 
dence, instead of the whole of it. And that the 
jury must have so understood it, is manifest, for 
nowhere else in the charge is there anything te 
relax this iron-bound rule prescribed to them 
from the bench. On the contrary, the sentence 
immediately preceding the one under review 
reads thus: “If you believe from the evidence 
that the defendant, at the time he did this kill- 
ing, had no necessity to doit; if you believe at 
that time that his life was not in danger; that 
the circumstances were not such as would muke a 
reasonable man believe that his life was in 
danger at the time; and if there was no necessity 
for the killing~—you should find the defendant 
guilty of the offense of murder.’’ Instead of lay- 
ing down this narrow rule, the court should have 
charged that, in the absence of necessity or of 
appearances to warrant a reasonable belief that 
it existed, the killing would be unlawful, and 
would be either murder or voluntary man- 
slaughter; that, if it was done with knowledge 
or reasonable grounds of belief that Hamlin in- 
tended, and was endeavoring, to make an arrest 
for the felony with which Croom was charged, it 
would be murder; but, if the killing was done 
suddenly, ander the surprise of a night visit by 
an armed man, without knowledge of his pur- 
poses or official character, or reasonable grounds 
of belief as to the same, and without malice, ex- 
press or implied, it would be manslaughter. The 
warrant not being inthe hands of Hamlin, but in 
the possession of the marshal of Ty Ty, who was 
not present, was no authority to Hamlin 'o make 
an arrest. Whart. Hom. § 242; Rex v. Patience, 
7Car. & P. 775; Codd v. Cabe, 13 Cox, Crim. 
Cas. 202. Nevertheless, there was ample au- 
thority in the law itself; for an officer may arrest 
for felony on probable grounds without warrant. 
Codd v. Cabe, supra; 2 Hale, P. C. 85; 1 Amer. 
& Eng. Enc. Law, 733; Drennan v. People, 10 
Mich. 169: MeCarthy v. DeArmit, 99 Pa. St. 63; 
Rohan v. Sawin, 5 Cush. 281; Hobbs v. Brans- 
comb, 3 Camp. 420; Holley v. Mix, 3 Wend. 350; 
People v. Pool, 27 Cal. 572. An officer may even 
arrest without warrant for an offense less than 
felony where the offender is endeavoring ‘to 
escape, or for other cause there is likely to bea 
a failure of justice for want of a magistrate to 
issue a warrant. Code, § 4723. And to prevent 
a failure’ of justice, a private person may arrest 
for felony upon reasonabie and probable grounds 
of suspicion. Code § 4724; Long v. State, 12 Ga. 
293; Whart. Crim. Pl. § 13; 1 Amer. & Eng. Enc. 
Law, 741, and cases cited. Had Hamlin been no 
officer, but-only a private citizen, Croom ought 
to have submitted to the arrest without resistance, 
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provided he knew, or the circumstances put him 
upon notice, that an arrest was intended. A 
private man has quite as much power to arrest a 
fugitive felon, where the emergency calls for 
immediate action, as a public officer, and, whiie 
so doing, is equally under the protection of the 
law. To kill him would be murder, the same as 
to kill an officer, where nothing appeared to grade 
the homicide, save that he intended and was 
attempting to make an arrest. But the fugitive, 
though not justified in killing him to avoid arrest, 
might be relieved from the imputation of malice, 
if he were ignorant of the purpose and intention 
of the attack made upon him or his liberty. It 
would not necessarily follow, under all circum- 
stances, that the knowledge of being subject to 
arrest for a given offense would be equivalent to 
knowledge that an arrest for that offense was con- 
templated in the particular instance. No doubt 
it would be a powerful factor in the determina- 
tion of the question; yet, the question would be 
for the jury, and not for the court. So, where 
the arrest is at empted by an officer, knowledge 
of his official position or character would be of 
great weight in bringing home to the fugitive 
notice of his purpose; while ignorance of it, with 
no warrant in bis possession to vouch for him, 
would reduce the officer to very much the same 
level as if he were a private citizen. Knowledge 
or notice of his official character, or of his presence 
for an official purpose, would be material. 1 
Russ. Crimes, 835; Whart. Hom. § 241; Yates v. 
People, 32 N. Y. 509; Rex v. Ricketts, 3 Camp. 
68, and note. Irregular conduct of the officer at 
the time may be misleading. Rosc. Crim. By. 
801; Drennan v. People, 10 Mich. 169; Bellows 
v. Shannon, 2 Hill, 86; State v. Curtis,1 Hayw. 

71. Ordinarily, no doubt, the inhabitants of an 
officer’s bailiwick are presumed to know him as 
an Officer, but this bailiff had been recently elected, 
the accused had been absent from the neighbor- 
hood, and it might well be true, as he said in his 
statement, that he was unaware of his being an 
officer. The charge of the court made no allusion 
whatever to that question. And certainly the 
words of arrest used, tuking either version of 
them, were notexplicit, but quite informal. They 
were so ambiguous that little or no information 
could be obtained from them indicative of Ham- 
lin’s official character. No form of words in 
making an arrest isnecessary. If, under all the 
circumstances, Croom believed or ought to have 
believed that the object was to arrest him, to take 
him into custody as a prisoner to answer the 
charge of felony, there was no excuse for the 
killing, and nothing to mitigate it. But surely 
the question of mitigation was one for the jury, 
as well as the question of justification. The court 
did charge upon the subject of voluntary man- 
slaughter in these terms: “If you believe from 
the evidence and circumstances that there was no 
malive, express or implied, and that the killing 
was done under a sudden violent impulse of 
passion by the defendant, and, under the rules I 





have given you, that the officer was the assailant, 
that he was a wrongful assailant, and not a right- 
ful assailant, then it would not be murder but 
voluntary manslaughter.”” This made it neces- 
sary, in order for the homicide to be graded as 
manslaughter, for the officer to be found in the 
wrong, ignoring the fact that he might be in the 
right, and the accused now know it. This con- 
fiicts with the principle recognized in Davis v. 
State, 79 Ga. 767,458. E. Rep. 318, and in many 
of the authorities above cited. Moreover, being 
expressed in general terms, and not applied to 
specific facts, like that part of the charge pointing 
out exactly what would render the accused guilty 
of murder, it would by no means weaken the 
effect of that, or give the jury any more scope 
under it for finding manslaughter than, taken by 
itself, it afforded; and we have already seen that 
it afforded none at all. Nor did the court intend, 
by adding what we have quoted as to man- 
slaughter, to relax or modify anything previously 
laid down. This is shown by the words in the 
quotation, ‘‘under the rules I have given you,” 
by which words all the court had said in reference 
to murder was preserved and virtually repeated. 
* * * Judgment reversed. 


Nore.—The principal case is in entire accord with 
the authorities. It is clear that the officer or other 
person attempting the arrest must make his official 
character, for his purpose of arresting, known to the 
defendant, if it is not already known: otherwise the 
defendant stands on the same footing as in any other 
case of assault. And since the defendant is entitled 
to act according to the appearances of danger as they 
would present themselves to a reasonable man, pos- 
sessing the same degree of knowledge that he pos- 
sessed in regard to his situation, it follows that a 
homicide that in the one case would be either 
murder or manslaughter accordingly as the attempted 
arrest was legal or illegal, wouldin the other case 
be excusable as done under a reasonable belief of 
impending death or great bodily harm. The case o 
Yates v. The People! furnishes a striking example of 
this principle. The prisoner was pursued in the 
night time by a shouting mob threatening his life, and 
while endeavoring to escape under a just apprehension 
of great bodily harm if overtaken, was, in his flight, 
seized by a person whom in self-defense he instantly 
killed. It was held incumbent on the prosecution to 
prove that the prisoner bad knowledge of the official 
character of the deceased.2 The general rule may be 
stated that one who is guilty of a felony has no right 
to kill one who pursues him if he has notice of the 
object of the pursuit, whether the pursuer be an ofti- 
cer.or a private person, or whether he be withor 
without a warrant.® And that if an officer be resisted 


132 N. Y. 509; Logue v. Commonwealth, 38 Pa. St. 265, 
8. C., 80 Am. Dec. 481; State v. Belk, 76 N. C. 10; Johnson 
v. State, 26 Tex. 117. 

2 But it has been held that killing an officer who at- 
tempts to arrest a man will be murder, though the offi- 
cer has no warrant and though the man has done 
nothing for which he is liable to be arrested, if the officer 
has a charge against him for felony and the man knows 
him to be an officer, although the officer does not notify 
him that he has such a charge. Rex v. Woolman, 1 
Moody C. C. 334. And see State vy. Underwood, Mo. 14 
Cent. L. J. 395. 

3 People v. Pool, 27 Cal. 572; State v. Mowry, Kan. 11 
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while in the execution of his duty and the party so 
resisting kills the officer it will be murder.‘ Every 
one coming to the officer’s aid and lending his assist- 
ance, whether commanded or not, is under the same 
protection as the officer himself.6 And yet a lawful 
power to arrest may be exercised in such a wanton 
and unnecessary manner as to make the officer a tres- 
passer and justify resistanée.® 

Unlawful Arrest.—The principal case was 
one where the officer had the legal right 
and authority to arrest the defendant, but many 
interesting cases have arisen upon the right of 
resistance to an unlawfularrest. The general prop- 
osition is that every person has a right to resist an 
unlawful arrest, or an arrest unlawfully violent and 
dangerous, both when he is arrested and after he is in 
custody;? but the resistance must not be in enormous 
disproportion to the injury threatened. He has no 
right to kill to prevent a mere trespass which is 
unaccompanied by any imminent danger of any great 
bodily harm, or felony, and which does not produce 
in his mind a reasonable belief of such danger.§ 
Where an attempied arrest is unlawful the party 
may resist but not to the taking of life.29 In general if 
he does resist to this extent his crime will be only 
manslaughter;!0 yet there are circumstances in which 
it will be murder." In determining the culpability 
of a homicide committed in resisting a supposed 
unlawful arrest, the lawfulness of the arrest, and not 
the information of the slayer respecting its legality, 
is the criterion in connection with the character of the 
means used to effect the arrest upon the one hand, and 
those used to resist it upon the other.!2 If the at- 
tempted arrest is unlawful and th® person attempting it 
is slain the killing will be no more than manslaughter, 
although the slayer did not know at the time that the 
attempted arrest was unlawful.!3 It may be saidin 
short that an aitempt unlawfully to arrest or restrain 
the liberty of a person stands on much thesame foot- 


Cr. L. Mag. 23. The killing of an officer by one who has 
committed a felony, while the officer is in fresh pursuit 
of the offender and when he suddenly comes upon him 
and, pointing a gun at him, says, ‘You are my prisoner 
—surrender,” is not justifiable on the ground that 
the officer did not in terms state his official character, 
or the cause of the attempted arrest. People v. Pool, 
27 Cul. 572. 

4 Russ. on Cr. 734: State v. Oliver, 2 Houst. (Del.) 585; 
Dill v. State, 25 Ala. 15; Johnson v. State, 30 Ga. 426. 

5 State v. Alford, 80 N. C. 445; Galvin v. State, 6 Cold. 
(Tenn.) 283; Angell v. State, 36 Tex. 542; People v. 
Moore, 2 Doug. (Mich.) 1; Brooks v. Com. 61 Pa. St. 352. 

6 State v. Oliver, 2 Houst. (Del.) 605. 

7Seam v. State (Ala.), 4 South. Rep. 521; Nobles v. 
State,,26 Ala. 31; Wright v. Com. (Ky.),9 Cr. L. Mag. 331; 
State v. Underwood, 75 Mo. 230; Dyson vy. State, 14 Tex. 
App. 454; Alford v. State, 8 Tex. App. 545; James v. 
State, 44 Tex. 314; Tiner v. State, 44 Tex. 128. 

8 Nobles v. State, 26 Alu. 31; State v. Underwood, 75 
Mo. 230; Creighton v. Com. 84 Ky. 103; Jones v. State, 9 
8. W. Rep. 53. If one merely announces his intention 
of arresting a person such person is not justified in 
shooting him, although the former’s official character 
is not known to the latter, and although infact the 
arrest would be unwarrantable. Otherwise, how- 
ever, if the officer attempted to draw his pistol and 
called npon athird person to shoot defendant. State 
v. Underwood, 75 Mo. 230. 

9 State v. Belk, 76 N. C. 10; U. 8. v. Gay 2 Gallis, 359. 

10 Cofmmonwealth v. Carey, 12 Cush. 246. 

11 See Nobles v. State, 26 Ala. 31; Com. v. Drew, 4 Mass. 
391. 

12 Alford v. State, 8 Tex. App. 545. 

18 Tooley’s Case, 2 Ld. Raym. 1296; Tackett v. State, 3 
Yerg. 392, 





ing as any other non-felonious assault or asa com- 
mon assault and battery. In neither case is the in- 
jury in a legal sense irreparable as in case of a felony 
committed upon the person. For in case of an illegal 
arrest the law promises a writ of habeas corpus to 
discharge the person so arrested and also damages 
for the false imprisonment. Therefore the person 
defending against the iilegal arrest, can no more just- 
ify the slaying of the person attempting the arrest than 
he can justify the slaying of a person who attempts 
any other kind of non-felonious assault or trespass 
upon bis person. It results from the fact that an 
unlawful arrest isa trespass merely and not a felony. 
But nevertheless a persox is not obliged to submit te 
an unlawful arrest any more than to any other assault 
ortrespass. He may stand his ground and repel force. 
by force, taking care that the force employed does not 
exceed the bounds of mere defense and prevention, 
and that it does not become enormously dispropor- 
tionate to the injury threatened. This is the law of 
non-felonious assault,!4 and there is no reason why it 
should not apply to the case of an unlawful arrest. 
Thus in State v. Oliver! it is said that “If an officer 
comes without lawful authority to arrest a man in his 
own house the party 1s not bound to yield and may 
resist force with force; but he is not authorized to go 
beyond the line of resistance proportioned to the char- 
acter of the assaut or he in turn becomes a wrong- 
doer.” An attempt to arrest one {unlawfully is 
esteemed a great provocation such as will reduce a 
killing in the resistance of such arrest to manslaughter. 
This principle is well established both in England and 
this country..6 While this is true, the killing may be 
under such circumstances of deliberation or cruelty 
as will afford proof of express malice in which case it 
will be murder.!7 
LYNE S. METCALFE, JR. 

4Gallagher v. State, 3 Minn. 270; State v. Shirley, 10 
Minn. 233; State v. Thompson, 9 Iuwa 188; State v. Ben- 
ham, 23 Iowa 154. 

152 Houst. 606, and see Stockton v. State, 25 Tex. 776. 

16 Rex v. Curven, 1 Moody C. C. 182; Rex v. Patience, 7 
Carr. & P. 775; Roberts v. State, 14 Mo. 146; Com. vy. 
Carey, 12 Cush. 246; Galvin v. State, 6 Cold. (Tenn.) 291. 

17 21 Ibid, 
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A TREATISE ON THE CONSTITUTIONAL LIMITATIONS 
which Re-t upon the Legislative Power of the 
Stares of the American Union. By Thomas M. 
Cooley, LL.D., formerly one of the Justices of the 
Supreme Court of Michigan, and Jay Profesor of 
Law in the University of Michigan, now Chairman 
of the Interstate Commerce Commission. Sixth 
Edition, with large Additions, giving the Results 
of the Recent Cases. By Alexis C. Angell, «f the 
— Bar. Boston: Little, Brown & Company. 

The reputation of the author of this great work, 
now in its sixth edition, and the eminence which he 
has attained as an authority upon the subject of con- 
stitutional law, would seem to make unnecessary 
apy extended review. It is sufficient to say that 
the work is a pbilosophic discussion of the subject. 
of constitutional law and constitutional limitations, 
so far as is applicable to American organic 
laws. The work has always been recognized by 
courts and jurists as of the highest authority 
upon the subject of which it treats. It has been 
through five editions within a period of fifteen years, 
which alone is convincing preof of its merit .nd 
practieal value. Judge Cooley may be said to have 
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made his reputation in the writing of this book, 
though his ability as a member of the Supreme Court 
of Michigan had previously given him an enviable 
local reputation. The present edition, we are in- 
formed, was prepared by Mr. Angell, of the Detroit 
Bar. Without desiring to be unreasonably critical, 
we must confess to the same disappointment ex- 
pressed by the editor of an eastern law journal, in re- 
viewing this work, in not finding within its pages a 
few of the recent important decisions on the subject 
of constitutional law. We refer especially to the case 
of People v. Budd, 30 Cent. L. J. 109, upon the 
subject of the right of the State of New York to regu- 
late charges by grain elevators, following the well- 
known case of Munn v. People, from Illinois. Though 
the case is mentioned in a note on page 735, we should 
be glad to have found a discussion growing out of the 
very able dissenting opinion of Judge Peckham. The 
case of People v. King, involving the question as to 
the constitutionality of the New York civil rights act, 
has also been omitted, as well as the case of Wrought 
Iron Range Company v. Johnson, wherein the Supreme 
Court of Georgia consider the subject of the cun- 
stitutionality of State license laws as interfering with 
interstate commerce, which case might have been 
noted in connection with the well-known cases of 
Asher v. Texas, and Robbins v. Taxing District. A 
strange omission, also, is that of Hans v. State of 
Louisiana, and State of North Carolina v. Temple, re- 
cently decided by the Supreme Court of the United 
States, involving the question of the power of a citi- 
zen to sue his own State, and containing interesting 
comments upon the old decision of Chishoim v. Georgia. 
Another important case which has been omitted 
entirely, and one to which we have called frequent 
attention, is that of Hancock v. Yaden, 30 Cent. L. J. 
192, 405, in which it was held that the Indiana acts 
providing that the wages of miners shall be paid at 
least once in every two weeks in lawful money, and 
declaring unlawful every contract by which the right 
to receive wages in lawful money at least once in two 
weeks is waived, are constitutional. It will be re- 
membered that we took ground antagonistic to the 
view of the court, and it would be of interest to have, 
in this volume of Judge Cooley, his own view of that 
case. The case of the State v. Goodwill, which holds 
the contrary doctrine to Hancock v. Yaden, is noticed. 
We presume that it would be unfair to take the editor 
to task for his omissions of these cases, some of which 
may have been reported too late for publication. But 
in the case of most of them, so far as we can see, he 
had ample time at least to give them notice. The 
omissions, although to be regretted, but little impair 
tbe real value and excellence of the work, which, to 
students of constitutional law, is invaluable. 
ELEMENTS OF THE Law OF DOMESTIC RELATIONS 
aud of Employer and Employed. By Irving 
Browne. Second Edition, Revised. Boston: The 
Boston Book Company. 1890. 


The merit of this little book of one hundred and 
fifty pages lies chiefly in the fact that it is short, con- 
cise and to the point, and that it states in clear lan- 
guage the elementary principles of the law relating to 


the domestic relations. It does not pretend to be, 


nor is it as complete or thorough as the works of Mr. 
Bishop and Mr. Schouler upon similar topics, but the 
aim of the author, as he himself states, has been to 
put into the bands of students an elementary work 
leading up to these larger and more complete 
commentaries. Mr. Browne has stated in the text 
the general principles governing the relation of 
marriage and the mutual duties and rights of hus- 





band and wife, the rights and duties of parent and 
child, of guardian and ward, and of master and serv- 
ant. Appended to the text will be found the princi- 
pal and most important cases upon the subjects. For 
the purpose for which it is designed, it is an admira- 
ble work, well conceived and well executed. 


WEEKLY DIGEST 
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1. ACCIDENT INSURANCE—Accidental Death.—Death 
resulting from a malignant pustule, caused by 
the infliction uponthe body of putrid animal matter 
containing poisonous “bacillus anthraz,” is death from 
disease, and not frem accidental cause, within the 
terms of an accident insurance policy.— Bacon v. United 
States Mut Acc. Ass’n, N. Y., 25 N. E. Rep. 399. 

2. ADMINISTRATOR—Allowance.—Where a personal 
claim by an administrator against the decedent’s estate 
has been approved by the county court, that court has 
no power, after the term, to set the approval aside, 
when it is not shown that the court was witbout juris- 
diction, or that the order was procured by fraud, orfor 
some other reason, was void.—Aicks v. Oliver, Tex., 148. 
W. Rep. 575. 

3. APPEAL—Notice.—Where defendant appeared in 
person in the court below, and had no attorney, and it 
appeared that when the appeal was taken he was 
absent from the State, it was sufficient to serve the 
notice of appeal upon the clerk, for him, as provided in 
Code Civil Proc. Cal. § 1015.—Silva v. Serpa, Cal., 24 Pac. 
Rep. 1013. 

4. APPEALABLE ORDER—Contempt.—The supreme 
court can review the judgment of a lower court ina 
case of civil contempt.— Baldwin v. Miles, Conn., 20 Atl. 
Rep. 618. 

5. ATTACHMENT—Bond.—A recital in a bond given 
under Gen. St. Conn. §§ 929-934, to dissolve an attach- 
ment, that the property of defendant had been at- 
tached, estops the obligors from denying defendant’s 
interest in the property; and this is so though the bond 
refers to the officer’s return, which states that by 
virtue of the precept, he found in defendant’s posses- 
sion and attached the property described; as such 
return implies an attachment of the property as de- 
fendant’s.— Birdsall v. Wheeler, Conn., 20 Atl. Rep. 607. 

7. BANKRUPTCY — Dischurge.—Pluaintiffs sent their 
notes to defendant’s firm to indorse, get discounted at 
a bank, and send the proceeds to plaintiffs. Defend- 
ant’s firm appropriated the proceeds to its own use: 
Held, that this was a mere conversion, and therefore 
the debt was not within Rev. St. U.S. § 5117, providing 
that “no debt created by the fraud or embezzlement of 
the bankrupt, or by his defalcation as a public officer, 
or while acting in a fiduciary character shail be dis- 
charged under this act.’’—Lawrence v. Harrington, N. Y., 
25 N. E. Rep. 406. 

8, BANKS AND BANKING—Checks,—A bank,in which a 
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certified check is deposited by one to the credit of 
another for the special purpose, of which the bank has 
notice, of meeting a check drawn by the latter in favor 
of the depositor of a certified check, and indorsed by 
such depositor, has no right to apply any part of the 
amount of the certified check to a debt due it from the 
person to whose credit it is deposited.—Straus v. 
Tradesmen’s Nat. Bank, N. Y., 25 N. E. Rep. 372. 

9. CARRIERS — Authority of Station Agent.—The 
station agent of a railroad company has authority to 
bind it by a contract to furnish cars at his station on a 
day specified.— Zaston v. Dudley, Tex., 148. W. Rep. 583. 

10. CHATTEL MORTGAGES.—When it appears either on 
the face of a chattel mortgage, or by parol evidence, 
that the mortgagee of personal property has given to 
the mortgagor power to dispose of the property mort 
gaged, and to apply the proceeds to his own use, the 
mortgage is void as to attaching creditors.—Aiken v. 
Pascall, Oreg., 24 Pac. Rep. 1039. 

11. CIviIn ACTION—Ravishment.—In an action for 
damages for ravishing plaintiff, and for her consequent 
pregnancy and resulting injuries, it is proper to admit 
the opinion of a medical expert that pregnancy would 
probably not result from first intercourse, accom- 
plished by force against the female’s will.— Young v. 
Johnson, N. Y., 25 N. E. Rep. 363. 

12. CONSTITUTIONAL LAW—Injunction.—Comp. Laws 
Kan. 1885, ch. 13, § 35, provides that the county attorney 
of any county in which a liquor nuisance exists may 
maintain an action in the name of the State to abate 
and perpetually enjoin it, and that “gny person violuat- 
ing the terms of any injunction granted in such pro- 
ceedings shall be punished as for contempt:” Held, 
that a suit to restrain the county attorney from insti- 
tuting proceedings for contempt against one who has 
violated such injunction, is not a suit against the State, 
within the meaning of Const. U. 8. amend. 11, which in 
effect prohibits suits »sgainst a State, without its con- 
sent in the United States circuit court.— Tuchman v, 
Weich, U.8.C C. (Kan.), 42 Fed. Rep. 548. 


13. CONSTITUTIONAL LAaW—Railroad Aid Bonds.— 
Const. N. Y. art. 8,§ 11, which prohibits counties, cities, 
towns, and villages from loaning money or credit to 
aid eny corporation, did not affect a valid and binding 
contract made before its adoption, by which a town 
had deposited its bonds in escrow, to be delivered to a 
railroad company o1 the completion of a road, and on 
the faith of which the company was building the road. 
—Town of Cherry Creek v. Becker, N. Y., % N. E. Rep. 369. 

14. CoNTRACT—Administrator.—A contract by the 
survivor as administratrix.of the community estate to 
pay an attorney a large contingent fee for the collec- 
tion of a doubtful claim is valid and binding on the 
estate; for the powers of a survivor who qualifies to 
administer the community estate are much broader 
than those of an ordinary administrator.—James v. 
Turner, Tex., 14 8. W. Rep. 574. 

15. ConTRaCTS—Consideration.—The failure of a com- 
missioner conducting a judicial sale of land to bid, in 
behalf of a third person, a certain sum for the property, 
as he had been authorized to do by such person in a 
casunl conversation some time before the sale, gives 
such person no right or interest whatever in the prop- 
erty; and an agreement by the successful bidder to 
convey to such third person a one third interest in the 
land, induced by a threat of the latter that he would 
otherwise prevent a confirmation of the sale, is invalid, 
as being without consideration.—Davezac v. Seil_r, Ky., 
148. W. Rep. 590. 

16. ConTRACT—Validity—Restraint of Trade.—A con- 
tract between a manufacturing corporation, whose 
business extends throughout the United States and 
Canada, and one of its traveling salesmen, who has 
been in its employ forseveral years, whereby he agrees 
not to enter the service of any business competitor of 
the corporatiun forthree years after leaving its serv- 
ice, is valid.—Carter v. Alling, U. 8. C. O, (Ill), 48 Fed, 
Rep. 208. 





17. CONTRACT—Not to be Performed in One Year.—On 
the 10th of November, defendant orally agreed with 
plaintiff that, if the latter would move on to defendant’s 
farm and work for him, defendant would pay him a 
certain sum per month, commencing on the Ist of 
March then next, and to continue nine months: AZeld, 
in an action for damages for failure to furnish work, 
that the contract was within the statute of frauds, as 
one not to be performed within a year, and was void so 
far as it remained unexecuted, and that it was not 
rescued from the operation ofthe statute by the fact 
that pluintiff moved his family and effects on to the 
farm.— Shumate v. Farlow, Ind., 25 N. E. Rep. 422. 


18. CORPORATIONS—Contracts of Agents.—Persons 
dealing with the agent of a corporation in a foreign 
country have a right to assume that he has all the 
powers necessary and incident to the nature of his 
agency, and are not bound by limitations imposed up- 
on his authority by by-laws of which they have no 
notice.— Rathbun v. Snow, N. Y., 25 N. E. Rep. 379. 

19. CRIMINAL EVIDENCE.—In order to convict on cir- 
cumstantial evidence alone, the circumstances proved 
“must concur” to show that he committed the crime, 
and ‘“‘must be inconsistent” with any other rational 
conclusion.— People v. Nelson, Cal., 24 Pac. Rep. 1006, 

20. CRIMINAL LaWw—Homicide.—A charge that defend- 
ant is entitled to acquittal if there is a reasonable 
doubt, but that “mere possible doubts, however rea- 
sonuble, which beset some minds on all occasions,” 
should not prevent conviction, is meaningless and 
confusing; but where the whole charge contuined a 
sufficiently clear definition of reasonableYdoubt, the 
judgment will not be reversed.—People v. Chun Heong, 
Cal., 24 Puc. Rep. 1021. 

21. CRIMINAL Law—Murder.—Upon a trial for murder 
itis not error to give the following chage, which is 
taken terbatim from Pen. Code Cal. § 1105: “Upon 
triul for murder, the commission of the homicide by 
the defendant being proven to the satisfaction of the 
jury, or admitted, the burden of proving circumstances 
of mitigation, or that justify or excuse him, devolves 
upon the defendant, unless the proof on the part of the 
prosecution tends to show that the crime committed 
only amounted to manslaughter, or that the defendant 
was justifiable or excusable.”— People v. Tarm Poi, Cal., 
24 Pac. Rep. 998. 


22. CRI MINAL PRACTICE—Change of Venue—Sentence 
—Under Pen. Code Cal. § 1431, providing that “if the 
action or procecding is in a justice’s court a change of 
the place of trial may be had at anytime before the 
trial commences, * * * When it appears from affida- 
vits that the defendant cannot have a fair and impar- 
tial trial, by reason of the prejudice of the citizens of 
the townsbip, the cause must be transferred to a jus- 
tice of a township where the same prejudice does not 
exist’””—the mere filing of an affidavit of prejudice does 
not make it the imperative duty of the justice to trans- 
fer the case, but itis for him to determine whether the 
facts set out in the affidavit show thut a fair trial can- 
not be had by reason of prejudice.—Lowrey v. Hogue, 
Cal., 24 Pac. Rep. 995. 


23. CRIMINAL PRACTICE—Information.—Under Rev. St. 
Ind. § 1679, subd. 4, providing that a prosecution for all 
public offenses except treason and murder may be 
prosecuted on affidavit and information, whenever a 
public offense has been committed, and the party 
charged with the offense is not already under indict- 
ment therefor, and the court is in session, and the 
grand jury bas been discharged for the term, a plea in 
abatement which does not put in issue the truth of the 
four facts—that a public offense has been committed; 
that defendant is not under indictment; that the court 
is in sesssion, and the grand jary discharged for the 
term—is bad.—Statev. Drake, Ind., 25 N. E. Rep. 434. 


24. DECEIT—Pleading.—Defendant, an attorney em- 
ployed to collect a judgment, had been consulted but 
not retained by the debtor, and believing he would 
come to him when sued caused a writ running against 
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the debtor and his wife to be signed by another attor- 
ney. The debtor and his wife came to defendant, who, 
after going to examine the records, falsely represented 
that the judgment was on a bond signed by both, and 
advised settlement, and the wife paid the amount: 
Held that,in an action for false representation, suf- 
ficient facts being alleged and proved to show the de- 
ceit, an allegation that defendant was retained by 
plaintiffs at the time he brought the suit against them 
was immaterial.—Sprague v. Taylor, Conn., 20 Atl. Rep. 
612. 

25. DEDICATION—Highways.—Where the owner of an 
entire tract has it surveyed and laid off into lots and 
streets, and a map made of the survey, and then sells 
the lots at auction before the map is filed for record, 
but does not deliver the deeds until after it is recorded, 
there is a complete dedication to the pubiic of the 
streets designated on the map, and a purchaser at the 
auction sale at which the map was used to inform the 
purchasers of the location of the lots and streets can 
not close the street, though his deed includes the land 
to its center, for that is simply a conveyance of the 
legal title subject to the public easement.—Grifiths v. 
Galindo, Cal., 24 Pac. Rep. 1025. 

26. DEED BY MARRIED WOMAN—Estoppel.—A married 
woman cannot pass title to her property except by 
deed, made and acknowledged as required by statute. 
—Logan v. Gardner, Penn., 20 Atl. Rep. 625. 

27. DEPOSITIONS—Notice.—A witness about to go to 
Kansus was temporarily in Hartford, where both coun- 
sel resided, and one of them proposed to take his depo- 
sition,two days l.ter, in that city, or the following 
week in New York, where witness lived. The other 
counsel objected, and he was regularly served the next 
day with notice to take the deposition the day follow- 
ing, but he failed to appear: Held, that the notice was 
reasonable.— Appeal of Harris, Conn., 20 Atl. Rep. 617. 

28. DESCENT AND DISTRIBUTION—Personalty.—At the 
time of the death of an intestate, real estate which she 
had inherited from her father had been sold in parti- 
tion proceedings, and the deeds made to the pur- 
chasers: Held, that the money due from such pur- 
chasers was personalty.—In re Linn’s Estate, Penn., 20 
Atl. Rep. 623. 

29. DIVORCE—Allowance for Counsel Fees.—The fact 
that one of the wife’s attorneys in a divorce suit has 
made a contract for a contingent fee, does not prevent 
an allowance pendente lite out of the community prop- 
erty for fees to other counsel who have no such agree- 
ments, and whose services are necessary to the wife’s 
case.— White v. White, Cal., 24 Pac. Reps» 1031. 


30. DivoRCE—Cross-complaint.—Civil Code Cal. § 130, 
provides that no divorce can be granted upon the un- 
corroborated statement, admission, or testimony of the 
parties. A husband sought divorce for adultery and de- 
sertion, and the wife, by cross-complaint, sought it for 
adultery and extremecruelty. Thecourt found the wife 
innocent of both charges, and granted her a divorce for 
the adultery of her husband; but also found that the 
Specific acts of extreme cruelty were mainly sustained 
by the wife’s evidence, which was contradicted by the 
husband, and the corroborating circumstances were 
insufficienttoestablishthem: Aeldthat whilethe court 
was restrained by the statute from finding cruelty as 4 
ground of divorce, it was at liberty to find it as a justi- 
fication for the desertion, and there was no conflict in 
the findings.— White v. White. Cul., 24 Pac. Rep. 996. 

31. DivorcE—Pleading.—The complaint in divorce, by 
husband against wife, alleged residence of plaintiff in 
the State for 12 months preceding the action ; defend- 
ant’s desertion; that, for more than one year, and up 
to action brought, defendant had continuously 
absented herself from home, and refused to live with 
plaintiff, and still did, without any fault on his part; 
and that said act of desertion became completed while 
plaintiff was a resident of the Stats: Held sufficient, as 
it clearly fixed the time of desertion, and its continu- 
ance for a period of one year prior and up to the com- 





mencement of the action.—Calvert v. Caivert, Colo., 2% 
Pac. Rep. 10438. 

32. EJSECTMENT—Patents.—_Two persons claimed the 
same lands under different patents, by intermediate 
conveyances from the patentees. It appeared that at 
one time both patents and the lands in dispute, to- 
gether with other adjoining tracts, belonging to one G, 
and that he conveyed under the junior patent first. 
The description therein was of lands adjoining the 
tracts in dispute, and the description, as well as lines 
on the ground and the calls for adjoiners, excluded 
them, and the vendees knew the location of their lines: 
Held, that the title to the disputed lands could not 
pass, either by the first conveyance by G or by es- 
toppel, and therefore it was immaterial that the war- 
rants for the surveys of the junior patent were origi- 
nally located so as to cover them, and the evidence 
thereof was properly excluded.—Midland Min. Co. v. 
Lehigh Val. Coal Co., Penn., 20 Atl. Rep. 634. 

33. EJECTMENT—Title.—Possession of land under 
claim of ownership is prima facie evidence of title in the 
occupant. Hence, where a man died in the year 1829, in 
possession of the premises now in dispute, persons 
claiming under his heirs or devisees, and bringing suit 
in 1887, may recover on proof of his possession, and of 
title derived from him through his heirs or devisees, as 
the case may be, unless a better adverse title, by pos- 
session or otherwise, appears.— Bagley v. Kennedy, Ga., 
118. E. Rep. 1091. ‘ 

34, ESTOPPEL—Partnership.—Where one partnerin a 
cattle ranch purchases cattle on his individual account, 
which he permits fo be mingled and sold with the part- 
nership cattle, without notice to the other partner, 
who receives the proceeds, that they are not such, he 
cannot recover their value frow his partner, after a dis- 
solution of the firm,and asettlement of the partner- 
ship accounts, in which he still permitted the proceeds 
of these cattle to be treated as partnership assets, and 
thus induced his partner to believe that they were 
such.— Walsh v. Braxton, Tex., 14S. W. Rep. 573. 

35. EVIDENCE—Parol toVary Writing.—In an actionona 
note promising to pay $75 semi-annually during payee’s 
life, evidence that it was orally agreed that the money 
need not be paid if not needed for payee’s support is 
not admissible.— Osborne v. Taylor, Conn., 20 Atl. Rep. 
605. 
36. EXECUTION—Seal.—The failure to attach the seal 
of the county to an execution does not render it void.— 
Warmoth v. Dryden, Ind., 25 N. E. Rep. 433. 


37. EXECUTORS AND ADMINISTRATORS.—In a suit under 
Pub. St. Mas§. ch. 142, § 14 et seg. (St. 1889, ch. 266), to 
establish and authorize a compromise of a bequest toa 
town in trust for a public charity, the attorney general 
is the proper representative of the public interest, and 
citizens of the town cannot become parties by petition 
and appeal from a decree authorizing the compromise. 
— Burbank v. Burbank, Mass., 25 N. E. Rep. 427. 


38. EXECUTORS AND ADMINISTRATORS.—Where one 
presents to an administrator, and bas allowed a note 
against an estate secured by a mortgage, but, by mis- 
take, does not present the mortgage, supposing that 
the presentation of the note constituted a presentation 
of the mortgage also, he does not thereby waive his 
rights under his mortgage.—Bank v. Charles, Cal., 24 
Pac, Rep. 1019. 

39. EXEMPTIONS—Head of Family.—The wife of one M 
moved to Wyoming, taking her children, a boy and a 
girl, with her, and there obtained a divorce from M, 
her husband, and was awarded the custody of the 
children. The testimony tended to show that M, not- 
withstanding the divorce, continued to furnish support 
for his children: Held, that he was the head of a family 
and entitled to the benefit of the exemption law.— 
Roberts v. Moudy, Neb., 46 N. W. Rep. 1013. 

40, EXTRADITION.— Where an indicted person, who has 
escaped to Canada, and against whom an extradition 
warrant has been issued, returns to this country volun- 
tarily, under an agreement that he shall only be tried 
for the offense for which he has been indicted, and he 
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is thereupon tried and convicted, the objection that 
the crime for which he was tried was not an extradita- 
ble offense must be raised at the trial in order to be 
available.—In re Cross, U. 8. D. C. (N. C.), 43 Fed. Rep. 
517. 

41. FEDERAL CourtTs—Jurisdiction.—By Act Cong. 
March 3, 1887, providing that no circuit or district court 
of the United States shall have cognizance of any suit 
except upon foreign bills of exchange, to recover the 
contents of any promissory note or other chose in 
action in favor of any assignee, orof any subsequent 
holder, if such instrument be payable to bearer and be 
not made by any corporation, unless sueh suit might 
have been prosecuted in such court to reeover the said 
contents if no assignment or transfer had been made, 
it was intended to prohibit suits in the federal court by 
assignees of choses in actions, unless the original 
assignor was entitled to maintain the suit, in all cases 
except suits on foreign bills of exchange, and except 
suits on promissory notes made payable to bearer, and 
exeeuted by a corporation.— Wilsonv. Knox County, U. 8. 
C. C. (Mo.), 43 Fed. Rep. 481. 

42. FRAUDULENT CONVEYANCES.—The members of a 
firm having formed a corporation, and transferred to it 
all the property of the firm, each receiving stock in 
proportion to his interest, the transfer is not voluntary 
and fraudulent in law as against the creditors of the 
firm.— Sayers v. Texas Land § Mortg. Co., Tex., 148. W. 
Rep. 578. 

43. GIFT FROM WIFE TO HUSBAND.—The law presumes 
aloan from the mere fact of the receipt of a wife’s 
money by her husband, and this presumption can only 
be rebutted by proof of a gift, where a gift is alleged.— 
In re Wormley’s Estate, Penn., 20 Atl. Rep. 621. 

44. HiGHways—Defects.—_Where a public road cross 
ing a creek is taken for a railroad, and the railroad 
company, thereupon, builds a bridge across the creek 
as a substitute for such road, and the bridge is accepted 
as such by the county commissioners, it becomes the 
duty of the township authorities to keep the approach 
to such bridge in safe condition.—Dalion v. Upper Ty- 
rone Tp. Penn., 20 Atl. Rep 637. 

45. HUSBAND AND WIFE—Separate Estate.—Where 
real estate is conveyed to a wife, with the understand- 
ing between her and her husband that it isto be her 
separate estate, and isto be paid for out of the sep 
arate property which she already owns, the fact that 
the husband loans her money to make a partial pay- 
ment thereon gives him no interest in the land, as be- 
tween himself and her.—Flournoy v. Flournoy, Cal., 24 
Pac. Rep. 1012. 

46. INSURANCE—Cancellation of Policy —Under Civil 
Code Cal. § 2617, providing that the assured shall have 
a return of his entire premium when his property has 
not been exposed to any of the perils insured against, 
and that, when the insurance is for a definite time and 
he surrenders his policy, a proportionate part of the 
premium shall be returned, a person who has taken 
insurance for acertain period cannot surrender 
his policy and reclaim a ratable porportion of the 
premium, unlesss the policy is canceled for some of 
the reasons mentioned in sections 2610, 2619, or under a 
right to do so reserved in the policy.—Joshua Hendy 
Machine Works v. American Steam- Boiler Ins. Co., Cal., 24 
Pac. Rep. 1018. 


47. INSURANCE—Reformation of Policy.—In an action to 
reform a fire policy which stipulates that, if the title of 
the assured is less than absolute, it shall be specifically 
represented to the company, plaintiffs are not entitled 
to relief when it appears that they were not misted by 
any acts or representations of the company or its 
agents, though they may not have actually known of 
the existence of the clause in question when they ac- 
cepted the policy on property described in the applica- 
tion as their own, when in fact their only interest in it 
was that of a commission merchants.—McCormicé v, 
Orient Ins. Co., Cal., 24 Pac. Rep. 1003. 

48. INTOXICATING Liquors — Original Pseckages.— 





Though a court of equity has no jurisdiction to enjoin 
purely criminal proceedings, injunction will lie against 
proceedings by a prosecuting attorney to prevent the 
agents of a non-resident importer from selling intoxi- 
cating liquors in the original packages in which they 
were imported, under a State law which, in so far as it 
prohibits such sales, is in violation of the interstate 
commerce clause of the federal constitution, since such 
proceedings are an interference with complainant’s 
property rights under the constitution, for which, as 
provided by Rev. St. U. 8. § 1979, an action at law or suit 
in equity may be maintained.—M. Schandler Bottling Co. 
v. Welch, U. 8. C. C. (Kan.), 43 Fed. Rep. 561. 

49. JUDGES—Removal.—When the constitution vested 
this court with original jurisdiction in cases involving 
the removal of judges from office, the grant carried 
with it all the powers necessarily or usually incident to 
such jurisdiction, including those to execute its decrees 
by usual process, to control, regulate, and restrain 
such execution in proper cases, and to set aside and 
annul its own judgments in the cases and by the 
methods provided by law.—Lazarus v. McGuirk, La., 8 
South. Rep. 253. 

50, JUDICIAL NOTICE.—Judicial notice will not be 
taken of the fact that land described in a mortgage by 
reference to private and not government surveys, and 
as situated in a certain county, and attached to the 
county in which the foreclosure suit is brought.— 
Campbell v. West, Cal., 24 Pac. Rep. 1000. 

51. JUDGMENT—Constructive Notice.—Record of a 
judgment against William Mankedick is not construct- 
ive notice to grantees and purchasers in good faith, 
from H. W. Mankedick, that the judgment is a lien up- 
on land of their grantor.—Johnson v. Hess, Ind., 25 N. E. 
Rep. 445. 

52. JUDGMENT—Partition Proceeding.—A decree al- 
lowing a certain sum to acommissioner in partition, 
for services and expenses, is a money judgment, within 
the meaning of Code Civil Proc. Cal. § 685.—Cortez v. 
Superior Court, Cal., 24 Pac. Rep. 1011. 

53. JUSTICE OF THE PEACE—County Officers.—A justice 
ef the peace is not a “county officer” within the mean- 
ing of Rev. St. Tex. art. 705, providing that the county 
commissiorers shall provide and maintain offices for 
the county officers, and he cannot maintain an action 
to recover from the county moneys expended for office 
rent and furnishings.— Reynolds v. Tarrant County, Tex., 
148. W. Rep. 580. 

54. LANDLORD AND TENANT—Denial of Landlord’s 
Title.—One in possession of land, as owner of an indi- 
divual share, having accepted a lease of the other 
interest, may, without first giving up possession, assert 
an adverse title aguinst the lessor in an action by the 
latter of trespass to try title, and for partition.— McKie 
v. Anderson, Tex., 148. W. Rep. 576. 

55. LANDLORD AND TENANT—Liability of Lessee.— 
Under section 4113 of the Revised Statutes, providing 
that the lessee of any building, after it has, without 
any fault or neglect on his part, been destroyed or so 
injured by the elements or other cause as to be unfit for 
occupancy, shall not be liable to pay rent to the lessor 
or owner thereof, a surrender of the leased premises is 
a condition annexed to the release of the obligation to 
pay rent, and is necessary to give the lessee the benefit 
of the relief provided for by the statute.—Gay v. Davey, 
Ohio, 25 N. E. Rep. 425. 

56. LANDLORD AND TENANT—Repairs.—Under a lease 
stipulating that ifthe premises become untenantable 
by reason of fire, no rent shali be charged until they 
are made tenantable by the lessor, the lessees who re- 
main in possession after a fire, and continue to pay 
rent, without protest, elect to treat the premises as 
tenantable, and cannot recover for damages to their 
property o¢casioned by rain coming through the roof, 
which was injured by the fire, and which had not been 
wholly repaired when therain occurred.—Tatum v. 
Thompson, Cal., 24 Pac, Rep. 1009. 

57. LEaASE—Assignment by Lessor.—The assignment 
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of a lease by the lessor to secure a debt does not give 
the assignee the ownership or the right of possession 
of the property, or authority to contro! fixtures erected 
by the tenant.— Thorn v. Southerland, N. Y., 25 N. E. Rep. 
362. 

58. LICENSE-—Interpretation.—A grant to plaintiff of 
the right to enter on land to prospect for mines and 
mineruls, and to dig, carry away, and test such portions 
as he may think proper, is simply a license to plaintiff 
to enter on the Jand for the specified purposes, and 
conveys n° title or interest in the Jand, though it pur- 
ports to bind the heirs and assigns of the parties.— 
Cahoon v. Bayard, N. Y.,25N. E Rep. 376. 

59. LrmITaTIONS—Commencement of Action.—Code 
Civil Proc. N. Y., § 399, provides that “an attempt to 
commence an action in a court of record fs equivalent 
to the commencement thereof, * * * within the 
meaning of each provision of this act which limits the 
time for commencing an action when the summons is 
delivered with the intent that itshauall be actually served 
to the sheriff, * * * followed within sixty days after 
the expiration of the time limited for the actual com- 
mencement of the action by personal service,” or by 
the first publication: Held, that substituted service, 
under sections 435, 437, being of equal force with the 
other methods in the support given to proceedings 
based thereon, is equivalent thereto, and, if had within 
the 60 days specified, will tuke the case out of the 
statute.—(lare v. Lockard, N. Y., 25 N. E. Rep. 391. 

60. MASTER AND SERVANT—Negligence.—One who used 
a freight elevator of the most approved kind, looked 
after it carefully, and had it inspected every threc 
months by the inspector ofthe manufacturing com 
pany which furnished it, was not liable for injuries 
caused by defects unkown to him to an employee who 
frequently rode upon it, and had equal opportunities 
with the employer to discover defects.—Hart v. Naum- 
burg, N. Y., 25 N. E. Rep. 385. 

61. MASTER AND SERVANT—Negligence.—Where the 
evidence is in direct conflict on the question as to 
whetber a brakeman was aware of a certain regulation 
presc:ibed by the company for brakemen, it is properly 
left to the jury.—Louisville ¢ N. R. Co. v. Watson, Ala., 8 
South. Rep. 249. 

62. MEASU*E OF DAMAGES.—In an action for damages 
to a house, occusioned by the melting of ice stored in 
the adjoining buildiog, plaintiff cannot recover tor the 
deprectation in the rental value up to the time of the 
trix], the permanent depreciation in the value of the 
property, and also the cost of repairing the house, so 
that,in the future, it will be unaffected by the prox- 
imity of the ice, as the two iutter elements are incon- 
sistent, and practically give pluintiff double damages.— 
Barrick v. Schifferdecker, N. Y., 25 N. E. Rep. 365. 

63. MECHANICS’ LIENS.— Under Rev. St. Iil. 1889, ch. 82, 
§§ 4, 2e, which provides that every lien claimant, in 
order to obtain a lien, must file a statement “setting 
forth the times when such materixn] was furnished, or 
labor performed, verified by affidavit,’ an. affidavit 
stating that the claimant “has performed the labor, 
and fornished the muterials,set furth in the above 
statement,” is not a sufficient verification to sustain a 
lien, since {t does not verify the dates given in the 
state ment.—Mc Donald v. Rosengurten, lil., 25 N. E. Rep. 
429. 

64. MECHANICS’ LIENS—Leased Premises.—Where a 
lease of land contains nothing to put third persons on 
notice that buildings to be erected thereon by the ten- 
ants will not inure to’ the landlord’s benefit, and be- 
come a part of the realty, the landiord, who has stood 
by and seen the tenants erect a large and costly build- 
ing on the land, without giving any notice under Code 
Civil Proc. Cal. § 1192,that he will not be responsible 
for the same, cannot be heard to say thatthe tenants 
have the right to remove the building at the expiration 
of their term, and thereby deprive material men of 
their lien on his land for material furnished for the 
building.— West Coast Lumber Co. v. Apfieid, Cal., 24 Pac. 
Rep. 993. 





65. MECHANICS’ LIENS—Priority over Mortgage.— 
Plaintiffs contracted in March to build a bara, and 
about that time their agent asked the owner if the 
deed to the premises had been made, and he said it 
had, and that his father gave his note for $2,000. The 
barn was begun April 2d, finished April 16th, and a lien 
filed June 10th. It was agreed between the owner and 
his father that if the latter paid the $2,000 note, which 
came due April Ist, the son should execute and record 
8 mortgage, but he failed to do so until June 2d: Held, 
that the lien took precedence of the mortgage, as 
plaintiffs had no notice of the agreement between the 
father and son, and the father did not stand in the 
place of a vendor.—Soule v. Hurlbut, Conn., 20 Atl. Rep. 
610. 

66. MUNICIPAL CORPORATIONS—Assessment.—Where a 
city charter provides that all assessments for public 
improvements shall “become a debt due to said city 
from the owner, * * * and shall remain a lien on 
such property, * * * and may be foreclosed in the 
same manner as if said lien were a mortgage thereon 
in favor of said city,’ it is sufficient in an action to 
foreclose such lien to allege the assessment generally 
without specifying all the proceedings in making it and 
constructing the improvement.—City of Waterbury v. 
Schmitz, Coun., 20 Ati. Rep. 606. 


67. MUNICIPAL CORPORATIONS—Constitutional Law.— 
A municipal ordinance, requiring all retail liquor 
dealers to procure a license, and making it an offense 
to retail liquor without such license, and at the same 
time forbidding any such license to be issued unless 
upon the arbitrary, uncontrolled, wiitten consent of a 
certain designated number of persors, there being no 
other qualifications or conditions prescribed, violates 
the constitution of the United States, and is void.—In 
re Christensen, U. 8. C. C. (Cal.), 43 Fed. Rep. 243. 

68. MUNICIPAL CORPORATION—Defaulting City Treas- 
urer.—The fact that the council of a city approves the 
reports made to it from time to time by the city treas- 
urer, of the receipts and expenditures, and the amount 
of money on hand, does not estop it from bringing suit, 
after the end of his term, against his bondsmen to re- 
cover for defaications made prior to such approval.— 
Britton v. City of Ft. Worth, Tex., 148. W. Rep. 585. 


69. MUNICIPAL CORPORATION—Defective Sidewalks.— 
Where the flow of water along a gutter over a sidewalk 
is in some measure checked by a broken gutter stone 
a0 as to allow ice to form on the sidewalk, the city may 
be held negligent.— Gilirie v. City of Lockport, N. Y., 2 
N. E. Rep. 357. 


70. MUNICIPAL CORPORATIONS—Improvements.—Act. 
Ind. March 8, 1889, § 2,providing that whenever cities 
or incorporated towns, subject to the provisions of the 
act, shall deem it necessary to make any of the street 
improvements mentioned therein, the council or board 
of trustees shall declare, by resolution, the necessity 
therefor, and give two weeks’ publication stating the 
time and place where the property owners can object 
to such improvements, does not require two s¢parate 
resolutions, one declaring the necessity for the im- 
provement, and a second, after hearing the property 
owners, for the construction of the improvement, but 
is substantially cowplied with by a notice to the prop- 
erty’ owners after passage of the resolution ordering 
the improvement.—Sarber Asphalt Parting Co. v. Edger- 
ton, Ind., 25 N. E. Rep. 436. 


71. MUNICIPAL IMPROVEMENT—Taxes.—A widow hav- 
ing no interest im her husbuand’s lands except dower, 
which was in no wise in jeopardy, paid, out of her own 
funds, an assessment for opening a street, which had 
been made upon his real estate in his life-time, upon 
receipt of notice that after a certuin date interest 
would be charged thereon. She knew at the time that, 
though two years had elapsed since the assessment, 
nothing had been done towards opening and working 
the street: Held, a voluntary payment, and that she 
cannot recover in an action brought six years after the 
assessment,on the ground of a failure of consideration, 
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because the improvement had never been made.— 
Vanderbeck v. City of Rochester, N. Y.,25 N. E. Rep. 408. 

72. NEGLIGENCE.—A flagman, at a street crossing 
intersected by two parallel railway tracks, who, while 
walking leisurely on one of the tracks, without looking 
in botb directions for approaching engines, is run over 
from behind by a switch-engine pushing a box-car, 
cannot recover, as such conduct constitutes contribu- 
tory negligence.—Louisville ¢ N. R. Co. v. Crawford, Ala., 
8 South. Rep. 243. 

73. NEGLIGENCE.—For a passenger on a steam railway 
to protrude his arm beyond the outer edge of the win- 
dow is negligence per se which will defeat a recovery 
for any injury to which it proximately contributed.— 
Georgia Pac. Ry. Co.v. Underwood, Ala., 8 South. Rep. 
116. 

74. NEGLIGENCE.—One who after piling up a mound of 
ashes on his uninclosed lot in a public part of a town 
near a public street, allows it for months to be used as 
a thoroughfare, and as a play-ground for children, and 
then removes some of the ashes, and replaces them 
with burning embers, which cool off on top so as to 
look like the rest of the mound, but remain hot below, 
is responsible for injury received by a child from step- 
ping into the hot embers while passing across such lot. 
—Penso v. McCormick, Ind., 25 N. E. Rep. 156. 

75. NEGLIGENCE—Dangerous Premises.—Placing a 
truck in the rear of a store, in plain sight of every one, 
where it is frequently used to move heavy goods, is not 
negligence on the part of a merchant, so as to render 
him liable for an injury to a customer who unneces- 
sarily follows a clerk to that part of the store, and in 
so doing stumbles over the truck.—Hart v. Grennell, N. 
Y., 25 N. E. Rep. 354. 

76. NEGOTIABLE INSTRUMENTS—Bona Fide Purchaser. 
—One who buys a note after maturity, from one of the 
makers thereof, is presumed to take it with knowledge 
of all the facts, and, where it has been paid, he cannot 
sue thereon.—James v. Yaeger, Cal., 24 Pac. Rep. 1005. 


77. NEGOTIABLE IINSTRUMENTS—Fraud.—Where the 
maker of notes has shown that they were procured 
from him by fraud, the burden is upon the holder to 
show that he is an innocent purchaser for value.— 
Canajoharie Nat. Bank v. Diefendorf, N. Y. 25 N. E. Rep. 
402. 

78. NEGOTIABLE INSTRUMENTS—Usury.—A note pay- 
able to the maker’s own order, and by him placed 
with a broker to be disposed of for the maker’s benefit, 
is usurious when sold at a discount which amounts to 
more than the legal interest and is void under 4 Rev. 
St. N. Y. (8th ed.) p. 2518, § 5, declaring all bills, notes, 
and other obligations on which more than the legal 
rate of interest is taken or reserved, to be void.—Cloflin 
v. Boorum, N. Y., 25 N. E. Rep. 360. 

79. NUISANCE—Gas Companies.—In an action against 
a gas company for maintaining a nuisance by creating 
noxious odors, the existence of the nuisance estab- 
lishes the cause of action, and it is not necessary to 
prove negligence on the part of the company in the 
selection of its machinery orin its methods of manu- 
facture.— Bohan v. Port Jervis Gas- Light Co., N. Y., 25 N. 
E. Rep. 246. 

80. PARTY-WALL— Covenant against Incumbrances.— 
Where a person purchases a vacant lot, which supports 
the half of the wall of the building erected on the ad- 
joining lot, and such purchaser is by terms of a pre 
vious party- wall agreement entered into by his grantor, 
obliged to pay a part of the costs of the wall in order 
to use it, such agreement and wall constitute an in- 
cumbrance.—Burr v. Lamaster, Neb. 46 N. W. Rep. 1015. 

81. PRINCIPAL AND SURETY—Release.—In an action by 
a subcontractor against the sureties on the contractor’s 
bonds conditioned that the contractor shall promptly 
pay all debts incurred in the prosecution of the work, 
to recover a balance due him from the contractor for 
work done in the construction of acounty asylum, the 
complaint need not set out the contract between the 
board of commissioners and the contractor, as that doe 





not constitute the foundation of the action.—Conn v. 
State, Ind., 25 N. E. Rep. 443. 

82. PUBLIC LAND — Actual Settler.—Under Act Tex. 
April 12, 1883, creating the State land board and directing 
how the State land shall be placed onthe market “until 
otherwise prescribed by the board,” it is competent for 
the board to prescribe regulations governing the sales 
of State lands and also to inquire into the facts upon 
which a purchaser based his application,and by which 
he procured an award of the land, and, if it be found 
that the facts set outin the application are false, the 
board may declare the purchaser’s claim forfeited, 
even though he has paid part of the price, and exe- 
cuted his obligation for the balance.—King v. James, 
Tex., 14 8.W. Rep. 571. 

838. PUBLIC LAND—Pre-emption Claims.—The tenant of 
a pre-emptor cannot himself pre-empt the same land 
upon hearing that his landlord’s entry has been can- 
celed and vacated by the land-office when it after- 
wards turns out that such cancellation was void and 
was vacated by the commissioner of the general land- 
office.—Potter v. Tibbetts, U. 8. C. C. (Minn.), 43 Fed. Rep. 
505. 

84. PUBLIC LANDsS—Railroad Right.—Congress has 
the power to grant a right of way over the public lands 
of the United States, and it is immaterial that such lands 
have long been occupied by one who is a qualified pre 
emptor, but who has taken no steps to procure a title. 
—Southern Pac. Co. v. Burr, Cal., 24 Pac. Rep. 1032. 

85. RAILROAD ComPpany—Condemnation Proceedings. 
—In condemnation proceedings by a railway company, 
commenced after the construction of the road, the 
land-owner is not entitled to recover the value of the 
improvements placed upon the land, but simply the 
value of the land.—San Francisco ¢ N. P. R. Co. v. Tay- 
lor, Cal., 24 Pac. Rep. 1027. 


86 RAILROAD COMPANIES — Crossing. — Defendant’s 
employees detatched some cars from their engine and 
allowed them to run down a considerable grade and 
collide with plsintff’s wagon, as he was crossing de- 
fendant’s track. There were no appliances on the cars 
to give warning of their approach, and the only signal 
given was the whistle of the detached engine. Only one 
brakeman was on the cars and they ran at a rate great- 
ly in excess ofthe maximum speed allowed by the 
city ordinance: Held, that defendant was guilty of 
gross negligence, and liable to plaintiff in damages, 
although plaintiff was a trespasser and guilty of con- 
tributory negligence.—Georgia Pac. Ry. Co. v. O’ Shields, 
Ala., 8 South. Rep. 248. 


87. RAILROAD CoOMPANY—Crossings.—One who at- 
tempts to cross a railroad track at a street crossing 
without looking for approaching trains is guilty of con- 
tributory negligence, and no recovery can be had for 
his death by being run over by a train, which, had he 
looked he could not have failed to see in time to avoid 
injury, and this though the statutory signals were not 
given.—Leak v. Georgia Pac. Ry. Co., Aia., 8 South. Rep. 
245. 

88. RAILROAD CoMPANY—Fencing Track.—A railroad 
company is not required to fence its right of way with- 
in the limits of a city, town, or village; and, where 
the large portion of its depot and station grounds are 
within such limits the company is not required to 
fence that partofsuch grounds extending outside of 
the city limits, and upon which abutsa platted ad- 
dition to such city, when it appears that such grounds 
are constantly used, and are necessary forthe proper 
transaction of its business as a common carrier.— 
Chicago, B. G Q. R. Co. v. Hogan, Neb., 46 N. W. Rep. 1015. 

89. RAILROAD COMPANIES—Persons on Track.—A stran- 
ger who walks on a railroad track at a place other than 
a public crossing, and not in a town or village, is a 
trespasser, and the company is under no obligation to 
look out for him.—Lowisville ¢ N. R. Co. v. Black, Ala., 
8 South. Rep. 246. 

90. RAILROAD ORroOssInc—License.— Where the in- 
habitants of certain houses situated neara railroad 
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have for years been in the habit of crossing the track, 
at acertian place, with the acquiescence of the com- 
pany, such acquiescence amounts to a license and 
imposes a duty upon the company as to such 
persons to exercise reasorable care in running its 
trains at that place.—Swift v. Staten Island R. T. R. Co., 
N. Y., 25 N. E. Rep. 378. 

91. RECEIVERS—Accounting,— In proceedings to en- 
force statutory liens in which a receiver had been ap- 
pointed pendente lite, a decree was made establishing 
the various liens, ordering a sale of the property by the 
sheriff, and directing the distribution of the proceeds. 
After such sale, the ainounts due the respective credit- 
ors, costs, and all claims of the receiver to the date ot 
the sale, were fully paid; and the receiver reported his 
accounts to that date, and they were passed and were 
reported by him paid: Held, that it was error, at the 
next term of court, to which the receiver’s reports had 
been continued for consideration by stipulation of the 
parties, to enter a decree making claims ofthe receiver 
for money expended after the sale a iien on the property 
antedating the decree under which it was sold, as there 
was no longer any suit pending in which a receiver 
could be appointed or continued.—Sassick Min. Co. v. 
Schoolfield, Colo., 24 Pac. Rep. 1049, 

92. SALE—Assignment for Benefit of Creditors.—A firm 
engaged in the mercantile business being indebted in 
the sum of about $18,000, for which A,B and C were 
separately liable as sureties for about equal portions of 
said debt, sold their stock of goods, including real estate 
and other property, to said sureties, who jointly as- 
sumed all the debts for which they were severally liable. 
Heid, that this was a sale, and not an assignment, and if 
made in good faith would be sustained.—Kaufman v. 
Coburn, Neb., 46 N. W. Rep. 1010. 

93. SALE — What Constitutes. — Plaintiffs delivered 
wheat to defendants, who were dealers in grain, and 
conducted a warehouse and flouring mill, and defend- 
ants agreed to deliver to plaintiffs, on request, a des- 
ignated quantity of flour and bran for each bushel of 
wheat. Before the delivery of all the fiour and bran, 
defendants’ warehouse was burned without fault on 
their part, and the flour and bran destroyed: eld, 
that the transaction was a sale,and not a bailment, 
there being no undertaking to restore the wheat either 
in its original or an altered form, and plaintiff was en- 
titled to recover the price of the wheat delivered.— 
Woodward v. Seamans, Ind., 25 N. E. Rep. 444. 

94. SCHOOLS—Board of Education.—The employment, 
by the board of education of the city and county of 
San Francisco, of inspecting teachers, whose duty it is 
to visit the schools and ascertain, by frequent oral ex- 
aminations,the condition of the classes, and to give 
advice to teachers and principals when necessary, is 
within the power to “employ teachers” conferred on 
the board by Worley, Consol. Act, p. 171, §1, subd. 3, 
(St. Cal. 1871-72).—Barry v. Goad, Cal., 24 Pac. Rep. 1023. 

95. SPECIFIC PERFORMANCE—Contract.—One D, meet- 
ing in the street defendant, for whom he, as broker, had 
formerly made sales and purchases of land, after tell- 
ing defendant that he was again going into the broker- 
age business, and asking him for something to sell, in- 
quired what prices defendant would take for various 
lots of land owned by the latter, and, on being told vhe 
price of certain lots, asked if he might have a certain 
commission thereon, which defendant refused, saying 
he would give a regular commission: Held, that this 
did not authorize LD to execute, on behalf of defendant, 
& contract to convey such lots, for the price stated, by 
warranty deed, clear and unincumbered; and that such 
contract would not be specifically enforced at the suit 
ofthe party contracting to purchase, no equities in 
favor of such party being shown.--Malone v. McCul- 
lough, Colo., 24 Pac. Rep. 1040. 

9. STOCK BroOxXERS—Sales on Margins.—By an agree- 
ment to purchase and carry stocks for a customer on a 
marg n account, a broker does not bind himself to make 
an immediate purchase of the stock, but only to deliver 


it on demand at the price of the day of the contract; |! 





and a part of the stock having be2n sold at a loss at the 
customer’s request, and the rest delivered on his order, 
he cannot recover “he margins and commissions paid 
on the ground that no stock wasin fact purchased until 
long after the orders were given.—Ingrahkam v. Taylor, 
Conn., 2¢C Atl. Rep. 601. 


$7. TAX-DEED—Adverse Possession.— A tax-deed, 
which is so defective as, on its face, to describe no land, 
and to leave it uncertain whether the lines could be so 
run as to contain the quantity called for, is not a “‘deed”’ 
within the meaning of the five-years’ statute of limita- 
tions, and one claiming under it can obtain no title 
thereby.— Harber v. Dyches, Tex., 14S. W. Rep. 580. 

98. TAX-SALE—Purchase by Co-Tenant.—Where a per- 
son seized of lands as tenant in dower, neglects to pay 
the taxes thereon so long that they are sold for the 
payment of taxes, if one of several tenants in common 
of the remainder in fee of such lands, purchase the 
lands at the tax-sale, the purchase will be held to inure 
to the benefit of all the co-tenants in remainder.— 
Clark v. Lindsey, Ohio, 25 N. E. Rep. 422. 

99. TRIAL—Burden of Proof.—Where the answer ad- 
mits some ailegations of the petition and denies others, 
the burden of proof is still on the plaintiff as to the 
latter, and an oral admission of their truth at the trial 
obviates the necessity of further proof, but will not 
deprive plaintiff of the right to open and close the 
case, since the right to the closing argument must be 
determined by the state of the pleadings when the 
parties go to trial.—Lake Ontario Nat. Bank v. Judson, 
N. Y., 25 N. K. Rep. 367. 

100. UNITED STATES COMMISSONER--Subpcna.— A 
commissoner of the circuit court of the United States 
has no power in a criminal proceeding before him to 
arrest a witness who refuses to obey a subpeena, and 
compel him to answer then and there for a contempt. 
—In re Mason, U. 8. D. C. (Minn.), 43 Fed. Rep. 510. 

101. VENDOR AND VENDEE—Contract.—In the absence 
of fraud, a vendee, who is in default as to his payments, 
cannot suffer the land to be sold under prior liens, ex- 
ceeding the purchase money unpaid, and which it is the 
duty of the vendor to remove, and sue to recover the 
money piad as on a rescission of the contract.—Johnson 
v. Hopwood, 20 Atl. Rep. 530. 

102. W1LLS—-Construction.—A will provided, “I give 
to my nephew * * * and to his son all my interest, 
either real personal, or mixed,in the ‘Jimeno Ranch.’ 
*** And I recommend to my said nephew to leave his 
portion thereof, after his own death and the death of 
his wife,” to his son and his children or descendants, 
and in default of such, to Harvard College. Testator 
was a lawyer, had created trusts in the will by appro- 
priate words, and had also devised property with a 
“recommendation” as to the disposal of it, when there 
was no question that he intended to give it absolutely: 
Heid, the word ‘“‘recommend” was intended only as 
advice, and not as a limitation of the estate, and no 
trust was created in favor of Harvard College.—Jn re 
Whitcomb’s Estate, Cal., 24 Pac. Rep. 1028. 


103. WILLS— Nature of Estate.—A testator bequeathed 
to his son a farm “for his support; and, if he should be 
spared to have family, I desire the above estate to go 
to the use of his children:” Held, that the son took a 
life-estate only, and that it was immaterial that the 
will used the words “heirs” and “children” inter. 
changeably, and that the son was only 10 years of age 
when his father died.— Oyster v. Knull, Penn. 20 Atl. Rep. 
624. 

104. WILLS—Residuary Legutees.—A residuary legatee, 
the wife of one of the executors of the will, can pur- 
chase the share of another residuary legatee at a val- 
uation made bythe executors which both the parties 
agreed to accept as the true value of the seller’s in- 
terest, and the fact that the executors, without fraud 
made a bona fide mistake, which resulted in an under- 
estimate of the value of that interest, does not render 
the sale void.—In re Dundas’ Estate, Penn., 20 Atl. Rep 
638. 
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effect of the drawing of a check as an assignment of 
the fund, 347. 
whether the payee of a bank check may maintain 
action in his own name, 347 
of the law governing certified checks, 373. 
how far check on a bank is payment for goods sold 
for cash, 410. 
BASE-BALL, 
contract of player of, construction of, 62. 
BILL OF LADING. See also CARRIERS OF GOODS; 
RAILROAD COMPANY. 
how far railroad company is liable upon a, issued 
by its agent without receiving the goods for 
transportation, 410. 
BONA FIDE PURCHASER, 
of goods fraudulently transferred, right of, 144. 
BOND, 
outcome of the Virginia coupon bond litigation, 41. 
burden of proof to show the validity of railway aid 
bonds issued in derogation of provisions of 
statute, 205. 
BOOK CANVASSER. See CANVASSER. 
BOOKS RECEIVED, 
54, 75, 94, 133, 173, 294, 314, 334, 402, 461. 
BOWMAN, FRANK J., 
trial of Chambers for the murder of, 14. 
BRAZIL, 
the constitution of the United States of, 161. 
BROWNE, IRVING, 
on domestic relations, review of, 502. 
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PANY. 
rights of the public in the location of station ac- 
commodations, 162. 
ejectment of passengers for failure to comply with 
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good for return passage, 186. 
right of, to grant exclusive privileges to hack lines 
n the use of depot platforms, 242. 
contributory negligence of stage coach driver, will 
not be imputed to its passenger, 266. 
ejection of passenger for failure to pay fare 
though he has obtained from an agent a ticket 
not answering for that trip, 303. 
whether a man, traveling alone, carrying {in his 
trunk ladies’ jewelry can recover for the loss 
thereof as baggage, 430. 
CEMETERY, 
dedication of land for, effect of abandonment as a 
reverter to the original donor, 222 
CENTRAL LAW JOURNAL, 
protesting against the reproduction of original 
articles from, 301. 
- ~ <r index digest of all the volumes of the, 


CHARACTER, 
character of prosecutrix in seduction cascs, 46. 
evidence sufficient to establish unchastezcharacter, 
reformation of previously unchaste women, 49. 
evidence of character of deceased in homicide 
cases, 229, 232. 
CHARITIES. See also CHARITABLE TRUSTS. 
devise for charitable purposes, by what law 
governed, 190. 
CHATTEL MORTGAGE, 
effect of a tender of the amount due on a, 164. 
of the constructive notice given by a mortgage filed 
in accordance with the statute, but which has 
zoan lost or abstracted and is not upon record, 
of notice afforded by the recording of a, 395. 
right of possession by the mortgagee, 395, 398. 
in whom is the legal title, 395, 398. 
effect of removal or sale of the property by a mort- 
gagor’s agent, 395, 398. 
CHECK, 
the Indiana doctrine as to certified checks, 93. 
drawing of bank check as an assignment of the 
fund, 347. 
of the law governing certified checks, 373. 
how far check on a bank is payment, 410. 
CHILDREN. See INFANT. 
CITIZENSHIP, 
of a corporation, 92. 
CIVIL RIGHTS, 
construction of the Michigan civil rights act, 470. 


CIVIL SERVICE REFORM, 
aes of State civil service reform laws, 


CODIFICATION, 
figures showing the necessity of, 293. 


COLLATERAL SECURITIES.3% See PLEDGE. 


COLLEGE, 
right of, to manuscript of professor prepared by 
im with college facilities, 86. 
COLORED PERSONS, 
effect of discrimination against,in restaurant ac- 
commodations, 470. 
COMBINATION, 
to drive a trader out of business, whether action 
will lie for, 472. 


CONDITIONAL SALE. See SALE. 


CONFLICT OF LAWS, 

validity of marriage between white person and 
negro who leave the State of their domicile in or- 
der to evade the prohibitory law, 43. 

extraterritorial effect of adoption of children, 70. 

action on and defenses to negotiable paper, by 
what laws governed, 288. 

notes executed in one State and made payable or 
indorsed in another, 290. 
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@ONGRESS, 
tageeiing by, on the subject of original packages, 


CONSPIRACY, 
apes of a cause of action arising out of a, 
142. 


action for, to drive a trader out of business, 472. 


CONSTITUTIONAL LAW, 
what is an “original package,” 1. 
validity of Indiana act regulating the payment of 
employees by corporations, 41. 
validity of proposed measures of congress on the 
subject of the “original package,”’ 50. 
vay of State license tax upon railroad agents, 


validity of State regulation of employment agencies, 
124. ° 


discussion of the original package case, 166. 

validity of State delegation of the exclusive right 
of navigating in its waters, 173. 

validity of ae ordinance limiting the max- 
imum quantity of land for any person to cultivate 
within the corporate limits, 184. 

validity of by-law of an associated club giving 
power to expel its members, 202. 

validity of act authorizing an election for the ratifi- 
cation of municipal bonds irregularly issued, 205. 

validity of pending legislation resulting from the 
original package decision, 227. 

validity of State enactment requiring plumbers to 
obtain certificate of competency before engaging 
in business, 245. 

validity of claim against a State for damages aris- 
ing from a tort, 264. 

the admission of new States, 269. 

validity of act making it unlawful to transport or 
receive for transportation certain game birds 
killed within the State, 271, 273. 

bis ead of act regulating the practice of dentistry, 
2387. 


validity of act of Iowa to compel through hauls 
over different railroads at through joint rates, 305. 

validity of statute exempting pension money from 
execution or attachment, 324. 

se aed of tax imposed upon express companies, 


validity of municipal ordinance providing for eight 
hours’ labor, 391. 

whether a poll tax is inhibited by the constitution 
of Llinois, 400. 

construction of the Wilson “‘original package” law, 
409. 


Senator Edmunds on the ‘‘original package” de- 
cision, 409. 


aw of the New York civil service reform law, 


validity of the tarifflaw as affected by the proced- 
ure in congress under which it was adopted, 429, 

effect of testimony of inspection of the body of de- 
fendant in criminal cases, 430. 

validity of act making it a misdemeanor to smoke 
or inhale opium, 432. 

whether under the constitution as to the taking of 
private property damages may be recovered for 
diminution in the value of property caused by the 
operation of a railroad near there, 456. 

enactment providing for the punishment of an 
male person having illicit sexual intercourse wit 
femaie under eighteen years of age by confine- 
ment and hard labor for not less than five years 
aoe more than twenty, is not unconstitutional, 

review of Cooley on constitutiona! limitations, 501. 


CONSTRUCTION, 
of statutes founded on the Australian ballot sys- 
tem, 492. 
CONTRACT, 
construction of the contracts of a base ball player 
containing the right of reservation, 62. 


enforcibility of the purchase of lottery tickets in 
State where lottery prohibited, 65. 

not to teach school within a State, how far valid as 
against public policy, 70. 

enforcibility by courts of restrictive clauses in, 70. 

ae of deliveries under a contract of sale, 


of directors of corporations in the employment of 





CONTRACT—Continued. 
themselves, how far void as against public policy 
101. 


implied contract of a veterinary surgeon, 124. 
whether contract for insurance upon different. 
buildings is severable, 162. 


agreement by a town to pay the father for the sup- 
port of his unemancipated daughter is void, 204. 

liability of the husband to pay board to his wife 
214, 


of corporation in total restraint of trade, and which 
tends to prevent competition in an article of com- 
merce, is void, 283. 
CONVEYANCING, 
as to the granting of power of attorney by an in- 
fant, 104. 
COOLEY, THOMAS M., 
on constitutional limitations, review of, 501. 


COPYRIGHT, 
of American matter published abroad, 302. 
passage of the international copyright bill, 489. 


CORPORATION, 
consolidation of corporations, 4. 
steps necessary to effect a consolidation of, 5. 


effect of consolidation of, upon the rights and lia- 
bilities of shareholders, 6. 


rights and liabilities of old companies upon con- 
solidation of, 7. 
a unaneee of judicial procedure in consolidation of, 


validity of statute regulating the payment of em- 
ployees, 41. straw e) ee ~ ord 

what determines the citizenship of a, for the pur- 
poses of removal, 92. 

contracts of employment by the directors of, when 
void as against public policy, 101. 

devise to, by what law governed, 190. 

ne of, void because in total restraint of trade, 


citizenship of, as determining the jurisdiction of 
federal courts, 342. 


power of foreign corporation to make a general as- 
signment under the laws of one State which would 
be invalid under the laws of the State where cre- 
ated, 412. 
CORRESPONDENCE, 
ws 13, 34,73, 93, 194, 298, 313, 352, 400, 422, 
COURTS, 


distinction between courts of record and courts not 

of record, 86. 

humorous English views of American justice, 114. 

proposed change of system in New York courts, 161. 

writ of prohibition to restrain excess of jurisdiction 
by interior court inthe rendering of judgment 
and appointment of receivers, 202. 


etiquette of, as to the sleeping of its officers, 261. 
election of judge who is not a lawyer, 469. 


COVENANT, 
whether the carrying on of a trade by husband is a 
violation of the wife’s covenant nut to engage in 
that trade, 390. 
CRIMINAL EVIDENCE, 


admissibility of different parol statements as dying 
declarations, 2. 


evidence of character in prosecution for criminal 
seduction, 46. 


oes sufficient to establish unchaste character 


exhibit of child before jury in prosecution for crim- 
inal seduction, 48. 

corroboration of prosecutrix in prosecution for 
criminal seduction, 48, 

admissibility of ying declarations reduced to writ- 
ing and signed by the dying man, 142. 

evidence sufficient in prosecution for keeping house 
of ill fame, 165. 








evidence of threats by the d d in homicid 
cases, 229, 232. 

evidence of character of the d d in homicid 
cases, 229, 232. 


evidence sufficient to establish an alibi, 284. 

when defendant is compelled to submit his body to 
inspection in order to discover his identity the in- 
spector may testify as to marks found by Lien, 430. 
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CRIMINAL LAW AND PROCEDURE, 

prosecution for criminal seduction, 44. 

‘form of indictment for criminal seduction, 50. 

*nusband who constrains another to attempt to rape 
his wife, guilty of assault with intent to commit 
rape, 83. 

how far voluntary intoxication constitutes a de- 
fense in homicide, 108. 

cautionary instruction disparaging insanity, 108, 113. 

the qvestion ofintent an essential element of an 
assault with intent to commit murder, 206. 

intent, an essential ingredient of the crime of burg- 
lary, 207. 

what constitutes obtaining money or property 
under false pretenses, 208. 

‘evidence sufficient to sustain prosecution under 
statute against lotteries, 322. 

-effect of the discharge of a jury without defendant’s 
consent and after trial begun as constituting 
jeopardy, 343. 

whether courts can appoint assistant prosecuting 
attorneys, 344. 

inspection of the body of a defendant, 430. 

conviction under a statute for ona concealed 
weapons is not a bar to a prosecution for the same 
act under a city ordinance, 433. 

what is meant by “virtuous unmarried female” 
within meaning of statute as to seduction, 453. 

severity of statutory punishment in sexual inter- 
course cases, 469. 

information charging rape not insufficient for fail- 
ing to allege that the woman ravished is not the 
wife of defendant, 478. 

liability of fugitive in the killing of officer who pur- 
sues him in order to arrest, 498. 

CRIMINAL PRACTICE. See CRIMINAL LAW AND PRO- 
CEDURE. 
CRIMINAL SEDUCTION, 

definition of, 44. 

force as element of, 45. 

ander promise of marriage, 45. 

mecessity of previous chaste character, 46. 

evidence sufficient to establish unchaste character, 
47. 


good repute for chastity, 47. 
exhibit of child before jury as evidence, 48. 
corroboration of prosecutrix, 48. 
reformation of previously unchaste woman, 49. 
the promise of marriage, 50. 
form of the indictment, for, 50. 
‘DAMAGES. See MEASURE OF DAMAGES. 
DEATH BY WRONGFUL ACT, 
right of a foreign administrator to sue for, 183. 
under the statute of California, mother of deceased 
entitled to compensation for loss sustained on ac- 
count of the death of her son, 282. 
measure of damages recoverable in action for, 282. 
DEBTOR AND CREDITOR, 
creditor of an insolvent estate entitled to prove and 
receive a dividend upon the full amount of the 
debt due, regardless of the value of any collateral 
security in his possession, 330. 
DECEIT, 
effect of false representations by insolvent firm as to 
financial standing, made to a mercantile agency, 
302 
WEDICATION, : 
of land for a cemetery, effect of abandonment as a 
reverter to the original donor, 222. 
‘DEED OF TRUST. See MORTGAGE. 
DENTIST, 
validity of act regulating the practice of, 287. 
DESCENT AND DISTRIBUTION, 
right of inheritance conferred by adoption of 
children, 63. 
inheritance from and by next of kin of adopting 
and adopted persons, 69. 
of succession to movable personal property, 187. 
of succession to immovable personal property, 189. 
sagemhy of parties to take, governed by what law, 
190. 


of devises to corporations, 190. 

capacity of aliens to inherit, 191. 

distribution of personal property, by what law 
governed, 191. 





DEVISE. See also WILL. 
to corporation, by what law governed, 190. 
for charitable purposes, by what law governed, 194. 
DIGEST OF CURRENT OPINIONS, & 
14, 85, 55, 75, 94, 114, 134, 155, 174, 194, 214, 234, 254, 274, 
294, 314, 334, 353, 381, 402, 422, 443, 461, 481, 502. 
DIRECTORS, 
of corporations, must be disinterested in the selec- 
tion of officers, 101. 
DISSOLUTION, 
of partnership, right of member to use trade-mark 
or good-will of, 149. 
DIVORCE, 
criticism by the Albany Law Journal, of the Massa- 
chusetts divorce law, 201, 281, 449. 
whether the father is entitled to the custody of the 
children when he obtains a divorce upon the 
ground of adultery, 281, 449. 
DOMICILE, 
who are “residents” within the meaning of the 
term in the statute of limitations, 22. 
descent and distribution of personal property when 
governed by the law of the, 187, 190. 
DYING DECLARATIONS, 
admissibility of parol evidence where written 
statements have been rejected, 3. 
admissibility of a, reduced to writing and signed by 
the dying man, 142. 
ELECTIONS AND VOTERS, 
power of federal courts to cancel fraudulent decree 
of naturalization, 323. 
construction of the recent enactments founded on 
the Australian ballot system, 492. 
ELECTRICITY, 
execution of Kemmler by, 141. 
right of a telephone company to enjoin an electrical 
railway from so operating its road as to impair 
the use of telephones, 242. 
EMINENT DOMAIN, 
recovery of consequential damages resulting from 
the operation of a railroad, 456. 
evidence of opinion as to the valuc of property, 456. 
EMPLOYER AND EMPLOYEE. See MASTER AND 
SERVANT. 
EMPLOYMENT AGENCY, 
validity of State regulation of, 124. 
EQUITY, 
the progress of equity in following trust funds, 125. 
general rules for guidance in the following of 
money or funds impressed with a trust, 145. 
EVIDENCE. See also CRIMINAL EVIDENCE. 
corroboration of prosecutrix in criminal seduction 
cases, 48. 
right of a defendant indicted for using the mails 
raudulently as a spiritualistic medium, to give a 
test of his powers in open court, 304. 
photographs as instruments of, 414. 
photograph of a trestle and wrecked train verified 
by the testimony of the protographer admissible 
in negligence case, 451. 
admissibility of declarations of testator that he had 
destroyed will, 452. 
in cases of eminent domain as to values, 456, 460. 


EXECUTION, 
exemption of pension money from, 2, 324. 
of Kemmler by electricity, 141. 
exemption from, of property purchased with 
pension money, 327. 
EXECUTORS AND ADMINISTRATORS, 
where judgment rendered against an administrator 
on the intestate’s note, the filing of the judgment 
¥ the probate court for classification is sufficient, 
103. 


right of a foreign administrator to sue for death by 
wrongful act, 183. f 

compensation to attorney at law who is also execu- 
tor or administrator, 209. 

suits by administrators and their assigneees upon 
negotiable paper, by what law governed, 291. 

liability of, in the collection of assets outside of 
their local jurisdiction, 491. 

EXEMPTION, 
of pension morey from execution, 2, 324. 
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BXPRESS COMPANIES, 
validity of tax imposed upon, 389. 

FACTORS AND BROKERS. See also PLEDGE. 
eee pledge of other people’s securities, 


FALSE PRETENSES, 
what constitutes the crime of obtaining money or 
property under false pretenses, 208. 
FALSE REPRESENTATIONS, 
effect of, by insolvent firm as to financial standing, 
302. 
FEDERAL COURTS, 
construction of jurisdiction in causing crowded 
dockets, 34. 
jurisdiction of, to determine questions as to the 
custody of infant children, 42. 
how far bound by State decisions, 82. 
injunction bys against State officers from the prose- 
cution of liquor dealers, 101. 
jurisdiction of, to cancel fraudulent decree of 
naturalization obtained in State court, 323. 
citizenship of corporations as determining the 
jurisdiction of, 342. 
FEDERAL OFFENSE, 
right of defendant indicted for using the mails to 
defraud, as a spiritualistic medium, to give test of 
his occult power in open court, 304. 
construction of the statute against the mailing of 
threatening letters, envelopes or postal cards, 


FELLOW -SERVANT. See also MASTER AND SERVANT. 
the modern doctrine of, 65. 
FLORIDA, 
statute of limitations in mortgage foreclosure, 400. 
FORECLOSURE. See MORTGAGE. 
FRAUDS, STATUTE OF, 
part performance sufficient =. take parol contract 
foy sale of land out of the, 370. 
FRAUDULENT CONVEYANCE, 
burden of proof, on the part of innocent purchaser 
for value, of goods fraudulently transferred, 144. 
GAMBLING. See GAMING. 
€AME, 
constitutionality of act making it unlawful to trans- 
port game birds killed in certain season, 271, 273. 
GAMING, 
repudiation of gambling debts by clergymen, 181. 
IFT, 
whether a gitt by a bridegroom to bride in contem- 
plation of marriage is revocable, 413. 
GOOD-WILL, 
right of members of the firm upon dissolution of the 
partnership to use the, 149. 
€RAND JURY, 
the charging of a, by a judge from his bed, 281. 
GRAVE YARD. See CEMETERY. 
HABEAS CORPUS, 
use of the writ by United States courts in determin- 
ing the custody of infants, 42. 


HAWKERS AND PEDDLERS, 
whether book canvassers are, 3. 


HIGHWAYS, 
Elliott’s Roads and Streets, review of, 380. 
HOLIDAY, 
whether service of process on Christmas day is 
valid, 145. 
HOMICIDE, 
how far voluntary intoxication constitutes a de- 
fense in, 108. 
evidence of threats of, and character of the de- 
ceased in cases of, 229, 232. 
evidence sufficient to establish an alibi, 284. 
under what circumstances the killing of an officer 
by a fugitive constitutes murder, 495, 
HOUSE OF ILL FAME, 
evidence sufficient on trial for keeping a, 165. 
HUMORS OF THE LAW, 


75, 114, 188, 173, 194, 214, 283, 254, 294, 314, 834, 353, 380, 
402, 422, 443, 461. 


HUSBAND AND WIFE, 
right of the wife to sue another woman for the se- 
uction of her husband, 21, 23, 241, 313. 
right of wife to sue for loss of husband’s society and 
support, 29, 32, 241, 313. 
whether husband may be convicted of assault to 
rape his wife, 83. 
—~ of the husband as a boarder with the wife, 


conflicting decisions of American courts as to aed 
of wife to sue for seduction of the husband, 241. 


liability of the wife living apart from the husband 
and maintaining a separate establishment for the 
torts of her servants, 306. 
ILLINOIS, 
whether a poll tax is inhibited by the constitution 
of, 400. 
INDIANA, 
the doctrine of, as to certified checks, 93. 
an Indiana decision in rhyme, 293. 
INFANT. See also PARENT AND CHILD. 
agen of federal courts to determine the eus- 
tody of, 42. 
as to the granting of a power of attorney by a, 104. 
what is a void act, 104. 
as - whether contract of, prejudicial or beneficial, 
106. 


INJUNCTION, 
to restrain base ball player from violating contract 
for services, 62. 
to restrain repeated acts of trespass upon private 
water course, 224. 
by telephone company against an electrical railway 
to restrain the use of same resulting in damages 
to telephone service, 241. 
to restrain State officers under cover of uneonstitu - 
tional legislation from doing acts to the injury of 
the property of complainant, 305. 
by State court against national bank, 389. 
to prevent the breach of covenant not to engage in 
trade, 390. 
INNKEEPER, 
liability of a,for assault committed upon o on 
the premises in derogation of its rules, 63. 
validity of regulations by, 63. 


INSANITY, 
imputation of, as a libel, 10. 
the defense of, in criminal cases, 108, 113. 
INSOLVENCY, 
creditor of an insolvent estate entitled to prove and 
receive a dividend upon the full amount of the 
debt, regardless of the value of any collateral se- 
curities, 
INSPECTION OF THE BODY, 
in criminal cases, 430. 
INSURANCE. See also ACCIDENT INSURANCE. 
where risks in policy were distributed upon build- 
ings separated, the contract is severable, 162. 
—— and inoperative clauses in insurance policies,. 
effect of acceptance of premium after loss as a 
waiver, 
INTEREST, 
> ere instrument, by what law governed, 


INTERNATIONAL LAW, 
passage of the international copyright bill, 489. 


INTERPRETATION, 
of term “virtuous unmarried female” in statute, 453. 
INTERSTATE COMMERCE, 
whether license tax upon railroad agents is an in- 
terference with, 122. 
reasonable discrimination by railroad company in 
the issuing of “‘party-rate”’ tickets, 369. 
INTOXICATING LIQUORS, 
what is an “original package,” 1. 
peers character of prohibition newspapers, 


ne “original package” gives thanks, 14. 

legislation in a on the subject of “origina? 
packages,” 42, 50. 

construction of the “original package” decision by 
federal cuurts, 101. 
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INTOXICATING LIQUORS—Continued. 
“original packages” in South Dakota, 101. 
the agent of the principal liable to indictment for 
illegal sale, 102. 
“original packages” and prohibition, 166. 
“original package” cases in Kansas, 181. 
pending legislation resulting from the “original 


package” decision, 227. 

ee of the Wilson “original package” 
aw, 

Senator Edmunds on the “original package” de- 
cisions, 408. 


power of the State or city to restrain and regulate 
the liquor traffic, 449. 
INTOXICATION, 
as a defense to crime, 108, 112. 


JEOPARDY, 
effect of discharge of jury without defendant’s con- 
sent and after trial begun, 343. 
JESUS, 
the trial of, criticism of book on, 73. 
failure of Mr. Blackburn, author of the pamphlet 
on the trial of, to reply to criticism on, 161. 
JUDGE, 
ents of a grand jury from a judge’s bed, 
1. 


election of a, who is not alawyer, 469. 


JUDGMENT, 
modes of relief from the conclusive effect of a judg- 
ment at law, 439. 
JURY, 
what should be done with sleeping jurors, 261. 
effect of discharge of a, without defendant’s consent 
and after trial begun in criminal case, 343. 


JUSTICE OF THE PEACE, 
humorous story of a, 172. 


KANSAS, 
“original package” cases in, 181. 


LABOR, 
validity of eight hours’ labor ordinance, 391. 


LAW BOOKS AND REPORTS, book reviews, digests, 
The American Digest (1889), 35. 


LAW BOOKS AND REPORTS, book reviews, reports, 
Lawyer’s Reports, Annotated, vols. 6 and 7, 293. 
The American State Reports, vols, 12 and 13, 313. 
LAW BOOKS AND REPORTS, book reviews, text 

books, 

The Trial of Jesus from a Lawyer’s View, 34. 

Anderson’s Dictionary of the Law, 74. 

The Suggestion of Insanity in Criminal Cases, 74. 

The Transfer of Negotiable Paper as Collateral Se- 
curity, 74. 

Forms of Procedure in the Courts of Admiralty in 
the United States, 74. 

The Law of Arrest on Criminal Charges, 94. 

Cobbey on the Law of Replevin, 133. 

Ram on Facts, 294. 

Dillon on Municipal Corporations, 4th edition, 313. 

Lawson’s Rights, Remedies and Practice, vol. 6, 333. 

Elliott’s Roads and Streets, 380. 

Crocker on Sheriffs, 401. 

Murfree on Sheriffs, 401. 

The American and English Encyclopedia of Law, 
vols. 10 and 11, 401. 

Stephen’s Criminal Law of England, 401. 

Kentucky Jurisprudence, 460. 

Copp’s Public Land Laws, 461. 

Casey on Constitutional Limitations, 6th edition, 


Browne on Domestic Relations, 502. 


LAW REFORM, 
difference between the National and the American 
Bar Associations, 61. 
LAWYERS, 
fees of New York lawyers, 132, 194. 
the typical stage lawyer, 194. 
the lawyers near the fire, 213. 
a veritable summer boom, 353. 





LEGAL JOURNALISM, 


journalistic dishonesty in the reproduction of origt- 
nal articles, 301. 


of journalistic dishonesty, 341. 
prevention of blindness of editors, 489. 
LEGAL REPORTING, 
a specimen English head-note, 214. 
unnecessary multiplicity of reports, 221, 281, 293. 


journalistic dishonesty in the reproduction of origi- 
nal articles, 301. 


commenting upon the mutiplicity of reports, 352. 
LIBEL, 


newspaper publications stating that plaintiff, a bank 
a became mentally deranged is libelous per se, 


imputation of insanity as a, 10. 
when the question of libel or no libel is one of law 
for the court, 10. 
LICENSE, 
wea book canvassers must obtain a city license, 


validity of license tax upon railroad agents, 122. 
LIFE INSURANCE. See ACCIDENT INSURANCE. 


LIMITATION OF ACTIONS, 


who are “residents” within the meaning of that 
term in the statute, 22. 

statutory limitations in mortgage foreclosure, 313. 

Florida statute in mortgage foreclosure, 400. 

LIS PENDENS, 

pendency of suit in one county affecting the title 
to land in another, is not constructive notice 
thereof to bona fide purchaser frem one of the 
parties, 52. 

doctrine of, does not apply when the court has not 
jurisdiction over the subject-matter involved in 
the suit, 52. 

general doctrine as to, stated, 54. 


LOTTERIES, ba 
enforcibility of contract for the purchase of tickets 
in, in State where lottery is illegal, 65. 
new federal anti-lottery bill, 261. 
evidence sufficient to sustain prosecution under 
statutes against lotteries, 322. 


MANDAMUS, 
to compel railroad company to locate railroad sta- 
tion at a certain place, s 


MARRIAGE, 
promise of, as an element in criminal seduction, 45. 
validity of, between white person and negro, 43. 


validity of, between white person and negro where 
solemnized in State other than their domicile, 43. 


gift in contemplation of,‘by a bridegroom to bride 
is revocable, 413. 
MARRIED WOMAN. See also HUSBAND AND WIFE. 
whether may sue for the seduction of her husband, 
21, 23, 29, 241, 313. 
liability of a, living apart from her husband for the 
tort of her servant, 306. 
MASTER AND SERVANT. See also NEGLIGENCE. 
lability of the master for assault and battery com- 
mitted by the servant in gaining possession of 
master’s property, 43. 
the modern doctrine of fellow-servants, 65. 


lability of the master for negligence in the care and 
custody of dangerous agencies, 168. 


liability of married woman for the torts of her 
servants, 306. 
McOCRARY, GEORGE W., 
death of, 21. 


MEASURE OF DAMAGES, 
for loss of comfort, society, support and protection 
to a mother for the death of a son under the statu- 
tory enactment, 282. ’ 
MERCANTILE AGENCY, 
effect of false statement as to financial condition 
made by an insolvent firm to a, 302. 
MILLER, JUSTICE, 
death of, 321. 
opinions delivered by, 321. 
Justice Harlan on, 333. 
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MISSOURI, 
meeting of the bar association of, 14. 
defying the statutes of the State of, 172. 
effect of a preference outside the instrument of 
assignment under the law of, as to the assignment 
for the benefit of creditors, 261. 
proposed amendment for the relief of the supreme 
court of, 301 
MONOPOLIES, 
contract to create a, is void, 283. 
MORMON, 
dissolution of the Mormon church corporation, 21. 
MORTGAGE, 
statute of limitations in foreclosure of, 313, 400. 
assumption of a, by a vendee of land, 342. 
whether a trust deed to secure the repayment of 
money is a, 392. 
MUNICIPAL BOND, 
burden of proof to show the validity of bonds issued 
in derogation of provisions of statute, 205. 
MUNICIPAL CORPORATIONS, 
dishonesty in municipal legislatures, 1. 
power of, to require book canvassers to obtain 
licenses, 3. 
validity of municipal ordinance ‘miting the maxi- 
mum quantity of land for any person to cultivate 
within the corporate limits, 184. 
Nability for negligence in the use of public build- 
ings, 192. 
mistakes in the government of American cities, 221. 
suggestions of Andrew D. White as to the proper 
methods of municipal government, 221. 
cannot borrow money or issue negotiable securities 
without legislative sanction, 251, 253. 
certificates of indebtedness issued by city officials 
to its creditors not negotiable paper, 251. 
eligibility of army officer to hold municipal posi- 
tion, 322. 
limitations on municipal taxation in Ohio, 346. 
power of, in the borrowing of money and in the 
loaning of its credit, 371. 
validity of ordinance for eight hours’ labor, 391. 
conviction under a statute for carrying concealed 
weapons is not a bar to a prosecution for the 
same act under a city ordinance, 438. 
municipal contro! of telegraph poles, 449. 
vener of, to regulate and control the sale of liquors, 


MURDER. See HOMICIDE. 


MUTUAL BENEFIT SOCIETY, 
oes “ member of a, to change his beneficiary, 
30, 132. 


ae of, regulating change of beneficiary, 130, 
132. 


NAME, 
change of, of adopted persons, 68. 
NATIONAL BANKS, 
loaning money on stock, 307. 
incidental powers of, 307. 
receiving deposits by, 308. 
selling railroad bonds on commission, 309. 
— a State court can enjoin a national bank, 


NATIONAL BAR ASSOCIATION, 
meeting of the, at Indianapolis, 61. 
NATURALIZATION, 
cancellation of decree of, by federal courts, 323. 
NEGLIGENCE, 
effect of negligence of a parent upon the rights of a 
child injured by reason of it, 64. 
liability of veterinary surgeon for, 124. 
care ae eg in the use and custody of dangerous 
agencies, 168. 
liability of municipal corporation for, in the use of 
public property, 193. 
validity of a claim against a State for damages 
arising from negligence of its servants, 264. 
imputing the teed of the driver of a vehicle to 
a passenger, 266. 
whether the negligence of a driver of a hose cart 
can be imputed to a fireman riding thereon, 266. 
« ee physical examination of plaintiff in cases of, 
218, 


NEGIMIGENCE—Continued. 
Habili of owner of property for dam Ss OCc- 
by coal-hole Tn 8 Zouaik, 450. -™ 
wr aero of photograph of wreck in cases of, 


relative duties of traveler, flag or gateman at rail- 
way crossings, 473, 493. 
“= or flagman is negligence of company, 


tn Sheabasipase of gateman at railroad crossings, 


whether negligence for traveler to stop between 
gates at crossing, 495. 
at private railway crossings, 496. 
NEGOTIABLE INSTRUMENT, 
power of municipal co ration to issue negotiable 
securities without legislative sanction, 251, 253. 
certificates of indebtedness issued by city officials 
to its creditors not negotiable paper, 251. 
principles of international and interstate law ap- 
plicable to notes and bills, 288. 
rights of the original parties toa, by what law de- 
termined, 288. 
interest and usury, by what law governed, 289. 
demand, protest and days of grace, by what law 
governed, 289. 
indorsement of, by what law governed, 289. 
liability of an assignor of a, by what law governed, 
290. 
notes executed in one State and made payable or 
indorsed in another, 290. 
right of action against maker or acceptor, 290. 
suits by administrators and their assignees upon, 
~ by what law governed, 291. 
defenses to, by what law governed, 292. 
power of partner to make promissory notes of the 
firm, 310. 
NEWSPAPERS, 
venality of the press, 1. 
NEW TRIAL, 
improper remarks of counsel as constituting 
grounds for, 285. 
NEW YORK, 
fees of New York lawyers, 132, 194. 
result of the execution by electricity of Kemmler, 
proposed change of system in the courts of, 161. 
13th annual report of the New York State Bar Asso- 
ciation, 201. 
recent remarkable enactment in, 389. 
validity of the civil service reform law in, 429. 


NOTICE, 
as ee by the registration of chattel mortgage, 


NUISANCE, 
a coal-hole in a sidewalk constructed without a 
special license whether a, 450. 
OFFICE AND OFFICERS, 
— of federal officer to hold municipal posi- 
tion, 322. 
under what circumstances the killing of an officer 
by a fugitive constitutes murder, 498. 
OHIO, 
address of Hon. John F. Dillon, at the meeting of 
the Ohio State Bar Association, 81. 


limitations on municipal taxation in, 346. 
OPIUM, 

validity of act against the smoking of, 432. 
ORDINANCE. See MUNICIPAL CORPORATION. 


PARENT AND CHILD, 
ris the negligence of the parent to the child 


legal statusof adopted children, 66. 
duty of father to support his unemancipated 
daughter, 204. 
PARLIAMENTARY LAW, 
validity of the tariff act as affected by its adoption 
in congress, 429. 
“PARTNERSHIP, 
upon the dissolution of a firm its trade-marks and 





ore if not sold may be used by any member, 
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PARTNERSHIP—Continued. 
7 to use the firm name upon dissolution of a, 


power of a partner to borrow money, make promis- 
oy notes and pledge the assets of the firm, 310, 

assignee of the assets of a partnership pledged by 
one of the firm must inquire as to the authority of 
the partner to make same, 310, 311. 


power of a partner to make mortgages, 312. 
power of partner to make assignment, 312. 
PART PERFORMANCE, 
whether retention of land by the execution debtor 
is such an act of, as will take out of the statute a 
contract of the grantee in the sheriff’s deed to 
convey to the execution debtor, 370. 
PENSION, 
exemption from execution of pension money, 2. 
exemption of pension money, 324. 


constitutionality of statute exempting pension 
money from executivn or attachment, 324, 


pension drafts cashed at a bank, 325. 
exemption from execution of property purchased 
with pension money, : 
fraudulent transfer of pension money or the pro- 
ceeds of a pension, 327. 
PERSONAL PROPERTY, 
of succession to, and distribution of, 209. 
disposition of, by will, 224. 
PHOTOGRAPHS, 


right of the protographer to use negative of private 
customer, 292. 


as instruments of evidence, 414. 
of trestle or wrecked train, admissibility of, as evi- 
dence in negligence case, 451. 
PLEADING AND PRACTICE, 
technicality of common law pleading, 13. 
service of summons on Christmas day is valid, 145. 


whether the payee of a bank check may maintain 
action in his own name against the bank, 347. 


splitting causes of action, 435. 
cause of action defined, 435. 
PLEDGE, 


the effect of astockbroker’s pledge of other peo- 
ple’s securities, 121. 


of the assets of a firm as collateral security by one 
of the partners, 310. 


creditor of an insolvent estate entitled to prove and 
receive a dividend upon the full amount of the 
debt due, regardless of the value of any collateral 
securities in its possession, 330. 
POETRY OF THE LAW, 
criminal law, mayhem, 35. 
landlord and tenant, Smith v. Marrable, 234. 
an Indiana decision, 293. 
POLICE POWER. See CONSTITUTIONAL Law. 
POLYGAMY, 
the Mormon church case, 21. 


POST-OFFICE AND POSTAL LAWS, 
construction of the statute against the mailing of 
threatening letters, envelopes or postal cards, 434. 
POWER, 
execution of, 
governed, 227. 
POWER OF ATTORNEY, 
as to the granting of a, by an infant, 104. 
PREFERENCE, 
= of a, outside the instrument of assignment, 


declared by will, by what law 


PRINCIPAL AND AGENT, 
Raney of agent in the sale of intoxicating liquors, 


Reeer's pledge of other people’s securities, 


PROCESS, 
service of, on Christmas day, 145. 


PROHIBITION. See also INTOXICATING LIQUORS. 
original packages and prohibition, 166. 


right of, to restrain an inferior court from rendering 
udgment in excess of its jurisdiction, 202. 


U. 8. Supreme Court, on the subject of, 449. 





PROSECUTING ATTORNEY, 
whether courts can appoint assistant prosecuting 
attorneys, 344. 
PROTEST, 
of negotiable paper, by what law governed, 289. 


PUBLIC POLICY, 
whether contract not to teach school is void 
against, 70. 
QUERIES, 
114, 154, 334, 402, 443. 


RAILROAD COMPANY. See also CARRIERS OF GOODS 

right of the State to tax agents of, 122. 

adoption of the non-negotiable bill of lading, 141. 

rights of the public in the location and maintenance 
of station accomodations, 162. 

liability for wagipentty leaving torpedoes upon the 
railroad track, 168. 

ejection of the passenger for failure to comply with 
the conditions printed on the ticket making same 
good for return passage, 186. 

burden of proof to show the validity of railway aid 
bonds irregularly issued, 205. 

right of, to grant exclusive privileges to hack line 
n the use of depot platforms, 242. 


ejection of passenger for failure to pay fare though 
having ticket not answering for that trip, 303. 


power of the legislature to compel through hauls 
over different railroads at through joint rates and 
compulsory car service, 305. 


reasonable discrimination by, under the interstate 
commerce act, 369. 


how far carrier is liable on bill of lading for goods 
not actually received for transportation, 410 


recovery of consequential damages resulting from 
the operation of a railroad, 456. 

relative duties of traveler, flag or gateman at cross- 
ing, 473, 493. 

duty of traveler to look for approaching trains not- 
withstanding flagman, 473. 


traveler at c:ossing may not rely upon flagman ex- 
clusively, 475. 


if traveler perceives danger, must disobey flagman’s 
directions leading him into it, 475. 


flagman not signaling because he believes traveler 
sees the train approaching, 476. 


failure to use flag in giving signal of danger, 476. 


general reputation for carelessness of flag or gate- 
man, 476. 


duty of gateman, 476. 


traveler must use his senses of hearing and sight at 
gates, 477. 


negligence of gateman is negligence of company, 
477. 
br 9 of flagman or gateman giving wrong signals, 


Geahegag gateman may not be gross nexzligence, 


effect of gatekeeper raising only one gate at cross- 
ing, 495. 


effect of gates at crossings being out of repair, 495. 


whether negligence for traveler to stop between 
gates at crossing, 495. 


effect where gates at crossing are used only for a 
particular purpose, 496 


effect of traveler passing through gate when gate- 
keeper is absent, 496. 


effect of negligence at private crossings, 496. 


effect where gatekeeper limited in duty by secret 
instructions, 497. 


must operate gate so as not to injure travelers, 497. 
RAPE. Sce also ASSAULT WITH INTENT TO RAPE. 
information not insufficient for failing to charge 
that the woman ravished is not the wife of de- 
fendant, 478. 
RECEIVER, 


right of prohibition to restrain the taking posses- 
sion of property by a, appointed by court not 
having jurisdiction, 202. : 


RECORDING. See REGISTRATION. 


REGISTRATION, 


of eonstructive notice of a chattel mortgage filed 
for record but lost or abstracted and not on file 


of chattel mortg ge notice afforded by the, 395. 
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RELIGIOUS SOCIETY 


abrogation of the charter and escheat of the prop- 
erty = the Mormons under the United States stat- 
ute, 21. 


institution owned by, exempt from taxation, 27. 

church parsonage, when exempt from taxation, 28. 
REMOVAL OF CAUSES, 

“ determines the citizenship of a corporation, 


REPLEVIN, 
right of college geeteses to replevy literary prop- 
erty prepared by him for publication, 86. 
for a celestial body, 154. 
RES ADJUDICATA, 
observations on the general doctrine of, 435. 
RESTRAINT OF TRADE, 
contract of corporation in total restraint of trade is 
void, 283. 
RIPRARIAN RIGHTS. See WATERS AND WATER 
COURSES. 
SALE, 
divisibilities of deliveries under a contract of, 35. 


effect of a false statement given by an insolvent 
firm to a mercantile agency w'‘th a view to obtain- 
ing credit, 302. 


rescission of and recovery of goods obtained by 
peg by false statement as to financial con- 
ition, 302. 


whether vendor of goods sold for cash may retake 
the goods upon the dishonoring of check given in 
payment therefor, 410. 


effect of payment on a conditional sale of goods by 
means of check, 410. 

effect of conditional sales upon the installment 
plan, 431. 

validity of sale of goods for use in an unlawful 
business, 489. 

SOHOOLS AND SCHOOL DISTRICTS, 
educational institutions exempt from taxation, 27. 
private and public school property, when exempt 

from taxation, 27. 

SHDUCTION. See also CRIMINAL SEDUCTION. 
“Sep, rightjof the wife to sue for, 21, 23, 29, 
definition of, 44. 
force as an element of, 45. 
what is meant by a‘‘virtuous unmarried female” 

within the meaning of the statute, 453. 

SENTENCE AND PUNISHMENT, 


execution of Kemmler the New York murderer by 
electricity, 141. 


severity of statutory punishment in sexual inter- 
course cases, 469. 


Kansas statute providing for the punishment of 
any male person having illicit sexual intercourse 
with female under eighteen is not invalid because 
the punishment prescribed is severe, though open 
to severe condemnation, 478. 

SHT OFF AND COUNTERCLAIM, : 
right of bank to set off deposits made by an insolv- 
ent before assignment against a debt to become 
due it from the insolvent, 264. 
SHAKESPEARE, 
as judicial authority, 173. 
SHERIFF, 
Crocker on sheriffs, review of, 401. 
Murfree on sheriffs, review of, 401. 
SLANDER, 
effect of words spoken by a Catholic priest, 391. 
SOUTH DAKOTA, 

interesting question on the trial of an “original 

package” case in, 101. 
SPECIFIC PERFORMANCE, 

evidence admissible to prove parol contract, 370. 

part performance sufficient to take parol contract 
out of the statute of frauds, 370. 

SPIRITUALISM, 
test of occult power as evidence in court, 304. 
STATE, 


validity of aclaim against a, for damages arising 
frou a tort, 264. 


the admission of a new State, 269. 





STATUTE, 
commenting upon the construction of the New 
York statute for the prevention of blindness, 389. 
founded on the Australian ballot system, construc- 
tion of, 492. 
SUCCESSION AND DISTRIBUTION. See also DESCENT 
AND DISTRIBUTION. 
of personal property, 187. 
SUMMONS, 
service of process on Christmas day, 145. 
SWEDEN, 
remarkable account of a Swedish trial, 73. 
TARIFF, 
validity of the tariff act as affected by the pro- 
cedure upon its adoption by congress, 429. 
TAXATION, 
power of municipal corporations to require book 
canvassers to obtain license, 3. 
of non-taxable institutions, 25. 
educational institutions exempt from, 25. 
a and public school property when subject to, 


religious property when subject to, 27. 
church parsonage whether subject to, 28. 
property of masonic lodges whether subject to, 28. 
immunity from, is a personal privilege, 28. 
validity of license tax upon railroad agents, 122. 
limitations on municipal taxation, 346. . 
of express companies, 389. 
whether a poll tax is inhibited by the constitution of 
Illinois, 400. 
TELEPHONE, 
right of telephone company to enjoin electrical 
tway froin so operating its road as to impair 
the use of, 242. 
TENDER, 
of the amount due upon a chattel mortgage as an 
extinction of the lien, 164. 
TENNESSEE, 
approval of the methods of the Supreme Court of, 
in the writing of opinions, 221. 
THREATS, 
evidence of threats made by deceased in homicide 
cases, 229, 232. 
TORT. See NEGLIGENCE. 


TRADEMARK, 
may be the firm name of a partnership, 149. 
what may be used as a, 153. 
sale of a, 154. 

TRIAL, 


exhibit of child before jury in case of criminal 
seduction, 48. 

kissing the bible as a relic of barbarism, 93. 

etiquette of court as to the sleeping of jurors and of 
the judge, 261. 

improper remarks of counsel as constituting 
grounds for a new trial, 285. 

right of a spiritualistic medium to give test of his 
occult power in open court, 304. 

right of a spiritualistic medium indicted for using 
the mails a pee give a test in open court 
of his occult power, 304. 


effect of discharge of jury without defendant’s con- 
sent and after trial begun, 343. 


of the physical examination of plaintiff in damage 
cases, 376. 


photographs as instrumerts of evidence, 414, 451. 


TRUST AND TRUSTEE, 


whether a trustee is entitled to compensation for 
executing his trust, 103. 


the progress of equity in following trust funds, 125. 


general rules of guidance in the following of money 
or funds impressed with a trust, 145. 


validity of trusts and execution of powers made by 
will, by what law determined, 227. 


TRUST DEED. See MORTGAGE. 
“TRUSTS,” 
as - ead of the New York courts in the sugar trust, 
1. 


proposed reorganization of the New York sugar 
trust, 201. 
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“TRUSTS”—Continued. 
judgment of fine and forfeiture against the Cali- 
fornia sugar trust, 201. 
contract of corporation which tends to prevent 
competition in an article of commerce, is void, 


litigation involving the construction of the anti 
trust daw, 389. 
UNITED STATES SUPREME COURT, 
reading opinions from the bench, 133. 
urgent need of relief of the docket of, 241. 
death of Justice Miller, 321. 
condition of the bill for the relief of, 341. 
interesting cases before the, 369. 
personnel of the, 369. 
on the subject of temperance, 449. 
appointment of successor to Justice Miller, 469. 
USAGE AND CUSTOM, 
how far admissible to extend the Hability of a car- 
rier, 89. 
USURY, 
i gapetatte instruments, by what law governed 


VENDOR AND VENDEE, 
lability of the vendee in the assumption of mort- 
gages, 312. 
VETERINARY SURGEON, 
liability of a, for negligence, 124. 
VIRGINIA, 
important stage in the controvers 
holders of bonds and the State of, 41. 
WAREHOUSEMAN, 


owner of goods cannot give receipt for them as a 
warehouseman, 81. 


between the 





WAREHOUSEMAN—Continued. 
lability of carrier of goods as a, 89. 


WATERS AND WATER COURSES, 
injunction to restrain repeated acts of trespass up- 
on private inland lake, 224. 
of proprietorship in inland lakes, 224. 


WHITE, 

Andrew D. address of, on the government of Ameri- 

can Cities, 221. 
WILL, 

principles of international and interstate law 

goverstag or affecting the disposition of property 
y will, 224. 

personal capacity to make a, 224. 

validity of will of movable property, by what law 
governed, 225. 

validity of will of immovable property, by what law 
governed, 236. 

validity of trust declared by a, 
governed, 227. 

evidence sufficient to establish a lost will, 452. 

admissibility of declarations of testator that he had 
destroyed same, 452 

ee of declarations of testator in proof of, 

54. 

proof of mental capacity, 454. 

proof of fraud, mistake and undue infiuence, 454. 

construction and revocation of, 455. ‘ 


WITNESS, 
kissing the bible, 93. 
inspection of the body in criminal cases, 430. 
ofthe physical examination of plaintiff in negli- 
gence cases, 430. 
WORDS AND PHRASES, 
“virtuous unmarried female,’ 453. 


by what law 


XUM 





XUM 





SUBJ ECT-INDEX 


TO ALL THE “DIGEST OF CURRENT OPINIONS” IN VOL. 31. 





This subject index will, we trust, be found convenient and satisfactory. It contains a reference 
under its appropriate head to every digest of current opinions which has appeared in the volume. ‘The 
references, of course, are to the pages upon which the digest may be found. There are no cross- 
references, but each digest is indexed herein under that head, for which it would most naturally occur 


to a searcher to look. 


It will be understood that the page to which reference, by number, is made, 


may contain more than one case on the subject under examination, and therefore the entire page in 
each instance will necessarily have to be scanned in order to make effective and thorough search. 


Abduction, 275. 

Accident Insurance, 443, 502. 

Accomplice, 96, 116, 156, 404. 

Accord and Satisfaction, 315. 

Account, 134, 254, 315. 

Accounting, 334. 

Account Stated, 115. 

Administration, 40, 55, 75, 115, 155, 194, 214, 274, 335, 353, 
381, 482, 488, 502; claims, 174; final settlement, 14, 17; 
sale of real estate, 234; widow’s ullowance, 35, 214. 

Admiralty, 94, 354, 422; charter party, 134; collision, 35, 
55, 94, 354; maritime liens, 35, 195; shipping, 15; 
wharves, 134. 

Admiralty Practice, 354. 

Admissions and Declarations, 484. 

Adulteration, 356. 

Adultery, 445. 

Advancement, 381. 

Adverse Possession, 35, 55, 75, 94, 96, 274, 295, 315, 317, 334, 
335, 354, 381, 402, 482. 

Agistment, 75, 422. 

Alibi, 357. 

Alien, 461. 

Alteration of Instrument, 15, 94, 295. 

Animal, 295, 381, 422; vicious, 18. 

Appeal and Appellate Procedure, 15, 36, 75, 115, 134, 174, 
195, 214, 234, 254, 295, 315, 335, 354, 381, 402, 422, 423, 444, 
482, 502; assignment of errors, 55; bond, 433, 482; dis- 
missal,115; interlocutory decree, 174; jurisdiction, 
134; mandate, 75; parties, 115. 

Appearance, 219, 403. 

Application of Payments, 39. 

Arbitration and Award, 134, 335. 

Arson, 423. 

Assault, 216, 275, 316, 357; and battery, 36, 354; with intent 
to kill, 116, 217, 234, 236, 335, 424, 483 

Assignment, 15, 174, 195, 215, 355; of patent, 339; for bene- 
fit of creditors, 15, 76, 94, 115, 174, 195, 214, 115, 234, 254, 
274, 295, 315, 354, 403, 423, 461. 

Associations and Clubs, 461. 

Assumpsit, 403. 

Attachment, 15, 19, 76, 95, 115, 155, 195, 215, 274, 275, 295, 335, 
355, 381, 423, 482; affidavit, 215; bond, 275, 502; dam- 
ages, 195; dissolution, 275; evidence, 195; inter- 
pleader, 76; intervention, 215; levy, 134, 174; len, 
174, 295; pleading, 195; wrongful, 295. 

Attorney and Client, 20, 36, 195, 315, 403, 426, 482; compen- 
sation, 134; disbarment, 174; misconduct, 55; negli- 
gence, 76. 


Attorney's Fees, 482. 

Attorney’s Lien, 95, 297; 355. 

Bail, 275, 336. 

Bail Bond, 15, 95, 115, 235. 

Bailment, confusion of goods, 355. 

Bankruptcy, 195, 502. 

Banks and Banking, 15, 55, 115, 155, 355, 462, 482, 502; 
checks, 215; overdraft, 134. 

Bastardy, 403, 423, 462. 

Betterments, 36. 

Bigamy, 155. 

Bill of Exceptions, 55, 95, 115, 295, 855, 462. 

Bill of Exchange, 59. 

Blackmail, 36. 

Bona Fide Purchaser, 137. 

Bond, alteration, 295; railway aid, 503; recitals, 275. 

Boundaries, 55, 136, 315, 335, 855, 403, 482. 

Breach of Promise of Marriage, 318. 

Bridges, 95, 98. 

Building Association, 55. 

Burden of Proof, 508. 

Burglary, 36, 156, 196, 236, 316, 336, 357, 444, 483. 

Cancellation, deed, 217. 

Carriers of Goods, 255, 361, 382, 423, 462, 5083; connecting 
lines, 155, 295, 315, 381; damages, 55; delivery, 235; ex- 
tortion, 215; Mmiting Nability, 195; live stock, 835; 
warehousemen, 355. 

Carriers of Passengers, 134, 195, 215, 235, 254, 295, 882, 444; 
connecting lines, 9 ; defective appliances, 95; negli- 
gence, 36; sleeping car company, 275; transfer com- 
pany, 216. 

Carrying Concealed Weapons, 424. 

Certiorari, 315, 335. 

Champerty and Maintenance, 15. . 

Change of Venue, 15. 

Character, 196. 

Charitable Corporations, 368. 

Chattel Mortgage, 15,55, 76,95, 135, 174,5215, 219, 259, 340, 
356, 382, 403, 423, 444, 446, 482, 503; description, 36, 155; 
growing crops, 335. s 

Check, 502. 

Children, 98. 

Chinaman, 257; naturalization, 235. 

Citation. 155. ° 

Civil Damage Act, 277, 382. 

Clerk of Court, 382. 

Collateral Attack, 137, 446. 

Commercial Agency, 238. 

Compromise, 155. 
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Conditional Sale, 155, 356, 382, 462. 

Confession, 95. 

Confiscation, 255. 

Conflict of Laws, 76. 

Constable, 387. 

Conspiracy, 463 

Constitutional Law, 15, 56, 78, 115, 116, 155, 156, 174, 175, 
195, 235, 255, 275, 315, 335, 356, 382, 403, 423, 444, 462, 482, 
503; civil service commission, 462; cruel punish- 
ment, 174; federal question, 76; interstate com- 
merce, 76; meat inspection, 56; new trial, 76; taxa- 
tion, 56, 315; titles of acts, 56, 156, 174, 275, 316, 482. 

Contempt, 15, 135, 175, 235, 423; abuse of process, 116; 
summary punishments, 215. 

Continuance, 199, 357, 382. 

Contract, 15, 95, 116, 120, 175, 215, 216, 235, 255, 275, 295, 
296, 316, 356, 357, 403, 423, 462, 483, 503; assignment, 36, 
175; cancellation, 256; consideration, 135, 275; evi- 

- dence, 156; gambling, 57, 255; illegal in part, 316; 
joint and several, 157; labor law, 357; married 
women, 178; measure of damages, 36; mistake, 156; 
monopolies, 134; novation, 215; part performance, 
156; performance, 56; reasonable time, 216; rescis- 
sion, 80, 116, 340, 382; time, 36; use and occupation, 
316; usury, 135; vendor and vendee, 56. 

Contribution, 339. 

Conversion, 76, 95, 138, 357. 

Conveyance, 462. 

Convict, parol, 296; 

Coroner, 95. 

Corporation, 15, 16, 57, 76, 135, 156, 176, 195, 235, 255, 316, 
357, 382, 403, 423, 444, 463, 482, 503; appearance, 156; de 
facto, 255; directors, 195; dissolution, 116, 175, 255; 
franchise, 216; insolvency, 316; officers, 175, 296; 
pleading, 196; receiver, 135; stock certificate, 335; 
stockholder, 135, 195, 216, 296, 357; stock subscription, 
357; toll roads, 116; transfer of stock, 357. 

Counterclaim, 382. 

Counties, 16, 135, 174, 255, 357, 382, 403, 423, 463; county 
seat, 100, 116; officers, 316; taxation, 56; county attor- 
ney, 463; county clerk, 156. 

County Commissioners, powers, 56. 

County-seats, 196, 444; location, 255. 

County Treasurer, settlement, 56. 

Courts, 235, 316, 335; jurisdiction, 95, 444; terms, 95, 

Covenant, 58, 136, 216, 296, 404, 483; deed, 196; warranty, 
156. 

Creditor’s Bill, 196, 335. 

Criminal Conversation, 255. 

Criminal Evidence, 16, 36, 76,77, 95, 156, 175, 196, 216, 235, 
275, 296, 383, 423, 444, 463,503; accomplice, 76; res gest 
77. 

Criminal Law, 16, 36, 56, 77, 95, 96, 116, 135, 156, 157, 175, 196, 
216, 234, 235, 236, 275, 296, 316, 317, 335, 336, 357, 358, 383, 
404, 423, 424, 444, 463, 483, 503 ; jeopardy, 77. 

Criminal Libel, 444, 463. 

Criminal Practice, 16, 36,56, 77, 96, 135, 157, 175, 217, 236, 
255, 275, 296, 336, 358, 359, 383, 404, 424, 445, 464, 485, 503; 


labor, 95 


accomplice, 157; nolle prosequli, 359. + 


Criminal Trespass, 96, 359. 

Crops, 466. 

Curtesy, 464. 

Damages, 445, 464. 

Death by Wrongful Act, 16, 136, 236, 256, 296, 336, 404, 408, 
424, 483. 

Deceit, 56, 96, 383, 404, 503. 

Dedication, 37, 136, 196, 217, 276, 424, 464, 504; streets, 336. 

Deed, 16, 116, 217, 317, 359, 383, 404, 424, 445, 464; acknowl- 
edgment, 247; bona fide purchaser, 176; boundaries, 
56, 136, 464; condition, 156; construction, 37, 236; cov- 
enant, 136; delivery, 77, 256, 276, 383; description, 236, 
336, 359, 404; estoppel, 217; evidence, 276; infant, 218; 
married woman, 504; of guardian, 156; of sheriff, 120, 
256, 320; parties, 77; quitclaim, 217, 383; recording, 
236; reformation, 196, 424; reservation, 176; right of 
way, 37, 236; undue influence, 136, 216; warranty, 176. 

Deed of Trust, 236. 

Delivery, 77. 

Delivery Bond, 157. 

Deposition, 16, 176, 336, 504. 





Descent and Distribution, 57, 157, 317, 362, 404, 464, 453 
504. 

Devise, 140, 237. 

Directors of Corporations, 15. 

Discovery, 424. 

Disorderly Houses, 16, 236 

Ditches and Drains, 296. 

Divorce, 77, 217, 276, 317, 336, 359, 384, 405, 424, 425, 483; ali- 
mony, 424, 445; desertion, 16, 37; insanity, 296. 

Dower, 217, 445, 486; assignment, 217. 

Drainage, 16, 17, 27. 

Dueling, 256. 

Duress, 359. 

Dying Declarations, 16, 36, 235, 296, 463. 

Easement, 17, 77, 176, 196, 276, 483; party wall, 99, 239, 384; 
way, 368. 

Ejectment, 96, 136, 176, 196, 217, 276, 317, 338, 859, 425, 483, 
504; Improvements, 464. 

Election, county seat, 116; intimidation, 96. 

Election of Remedies, 37, 56. 

Elections and Voters, 136, 197, 237, 360, 444, 462, 464, 483, 
484; ballots, 116. 

Embezzlement, 97, 296, 317, 359, 444, 463; of letters, 77. 

Eminent Domain, 17, 96, 116, 157, 176, 196, 217, 237, 256, 276, 
296, 317, 336, 339, 384, 405,445; compensation, 484; dam- 
ages, 57. 

Equity, 77, 136, 196, 256, 359, 384, 405, 445, 464; cancellation, 
217; decree, 317; mistake, 96; parties, 157. 

Equity Procedure, 17, 136, 297, 317, 360, 484. 

Escheat, 445. 

Estates, remainder, 465. 

Estoppel, 15, 96, 117, 157, 197, 276, 297, 298, 336, 360, 504; 
boundaries, 37. 

Evidence, 17, 57, 96, 97, 256, 337, 360, 405, 425, 445, 465, 484; 
account, 134, 337; adultery, 197; character, 319; city 
ordinance, 57; declarations, 337; deed, 276; expert, 
57; life tables, 157; marriage promise, 318; memoran- 
dum, 237; parol, 58, 79, 116, 216, 297, 299, 425, 445, 465, 484, 
504; probate,of will, 297; production of books, 425; 
secondary, 276; surprise, 157; wrongful attachment, 
97. 

Execution, 57, 77, 80, 197, 215, 317, 360, 367, 384, 405, 465, 484, 
504; exemption, 157, 337; homestead exemption, 77; 
levy, 117; sale, 17,97, 136, 256; shares of stock, 37; 
supplementary proceedings, 17. 

Executors and Administrators, 14, 17, 35, 97, 115, 157, 174, 
194, 197, 256, 274, 337, 354, 360, 405, 425, 445, 465, 502, 504; 
account, 75; bond, 274; sale of land, 55, 77, 381, 482. 

Exemption, 37, 76, 256, 360, 504. 

Expert Testimony, 57, 95, 237, 465. 

Extradition, 97, 276, 504. 

Factors and Brokers, 97, 465; commission, 155. 

False Imprisonment, 157, 218, 297, 484; void warrant, 37. 

False Pretenses, 36, 156, 255, 404. 

False Representations, 20, 37, 56, 256,276, 361. 

Federal Courts, 57, 77, 176, 256, 337, 360, 384, 405, 465, 505. 

Federal Offense, 17, 77, 176, 360, 361; contract labor, 17. 

Fellow Servant, 18, 38, 58.159, 198, 258, 277, 466, 485. 

Fixture, 361, 445. 

Forcible Entry and Detainer, 77, 117. 

Foreclosure, 18, 137, 159, 198, 338, 406, 426, 446, 485. 

Foreign Corporations, 337. 

Forgery, 196, 217, 236, 296, 464. 

Frauds, Statute of, 37, 56, 57, 78, 136, 237, 257, 317, 384, 405, 
425. 

Fraudulent Concealment, 157. 

Fraudulent Conveyance, 14, 37, 57, 97, 117, 136, 197, 218, 287 
257, 276, 297, 337, 361, 381, 384, 425, 465, 484, 505. 

Gaming, 17, 57, 118, 157, 197, 216, 237, 255, 276, 297, 383, 384 
405, 465. 

Garnishment, 17, 136, 157, 197, 218, 237, 297, 317, 361, 384, 403 
446 ; exemption, 37; judgment, 37; wages, 126, 157. 

Gift, 484, 505; causa mortis, 17; delivery, 257. 

Good- Will, 199, 367. 

Grand Jury, 217, 383. 

Grant Spanish, 337. 

Guardian and Ward, 156, 218, 257, 297, 337, 361, 384, 406 

Guardian ad Litem, 78. 

Habeas Corpus, 135, 137, 176, 358, 446, 465, 
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Highway, 57, 117, 136, 276, 297, 384, 425, 484, 488, 505; dedica- 
tion, 257, 405 ; establishment, 237, 297: Trespass, 78. 

Holidays, 40. 

Homestead, 77, 78, 97, 197, 218, 257, 276, 277, 337, 388, 361, 425; 
abandonment, 251, 297, 337; application, 317; exemp- 
tion, 317. 

Homicide, 16, 36, 56, 76, 77, 95, 96, 216, 217, 237, 255, 275, 296, 
836, 358, 383, 40:, 423, 424, 463, 483, 503. 

Husband and Wife, 78, 100, 136, 137, 138, 157, 197, 218, 237, 
257, 297, 298, 317, 361, 405, 425, 462, 505; community 
property, 57. 

Impeachment of Witness, 40, 140, 160. 

Indians, criminal offenses, 237. 

Infant, 78, 218, 257. 

Injunction, 17, 20, 97, 117, 136, 137, 158, 160, 176, 197, 218, 237, 
276, 279, 318, 338, 362, 384, 405, 408, 425, 446, 465; bond, 277; 
damages, 297. 

Inn Keepers, license, 219; .egligence, 57. 

Insane Persons, 255. 

Insanity, 16, 176; inquisition, 57; pleading, 57. 

Insolvency, 338; preference, 277, 406. 

Instructions, 200. 

Insurance, 37, 137, 158, 177, 197, 218, 238, 257, 277, 297, 338, 362, 
384, 385, 406, 425, 446, 466, 485; agents, 238, 257; cancel- 
lation of policy, 505; conditions, 57,97, 197; increase 
of risk, 177; insurable interest, 177; proof of loss, 238; 
reformation, 505; warranty, 425; company, 37, 137, 385, 
425. 

Interest, 37, 362, 446, 485. 

International Law, 257, 385. 

Interpleader, 362. 

Intoxicating Liquors, 17, 37, 38, 57, 78, 137, 158, 177, 195, 218, 
277, 298, 318, 362, 366, 385, 406, 424, 426, 485, 505; druggist, 
78; license, 38 ; ordinance, 38; original package, 426. 

Jeopardy, 256, 35%. 

Joint Tenants, 466. 

Judges, disqualification, 446; removal, 505; term of 
office, 385. 

Judgment, 17, 78, 97, 137, 177, 218, 238, 257, 258, 277, 318, 362, 
385, 406, 426, 446, 465, 466, 485, 487, 505; authentication, 
485; by confession, 158; by default, 238, 385; cancella- 
tion, 38; collateral attacks, 258, 318, 338, 446; corporate 
name, 78; correction, 38; costs, 158; estoppel, 237; 
foreign laws, 277; justice of the peace, 177; lien, 218; 
nunc pro tunc, 198; payment, 238; pleading, 57; re- 
demption, 197; satisfaction, 57; set off, 198; vacating, 
57. 

Judicial Notice, 78, 406, 505; sale, 238, 362, 363, 406, 426. 

Jury, 387, 404, 488; challenge, 78; misconduct, 217; sep- 
aration, 96. 

Justice of the Peace, 38, 97, 158, 177, 277, 318, 385, 406, 505. 

Kidnapping, 464. 

Killing Dumb Animals, 236. 

Landlord and Tenant, 17, 177, 198, 238, 298, 363, 385, 406, 505 ; 
covenant, 58; summary proceeding, 258. 

Larceny, 157, 236, 255, 316, 383, 424. 

Lease, 15, 17, 18, 298, 318, 363, 403, 505. 

Leased Convicts, 158. 

Legacy, 60, 485. 

Libel, 97, 198, 363, 426° collecting agency, 277 ; commercial 
agency, 238. 

License, 15, 78, 363, 506; tax, 97, 99. 

Lien, 137, 219, 426; of attorney, 95; of landlord, 406; ware- 
houseman, 260. 

Life Insurance, 18, 38, 98, 218, 258, 466. 

Limitation, 318. 

Limitation of Actions, 15 19, 38, 58, 78, 98, 120, 137, 158, 219, 
298, 336, 338, 363, 368, 385, 406, 426, 446, 466, 485, 506; 
absence from State, 58; acknowledgment, 177; death, 
38; mutual account, 38; note, 38; pleading, 177; 
partial payment, 18. 

Logs and Logging, 38, 446. 

Lotteries, 358. 

Malicious Mischief, 426. 

Malicious Prosecution, 18, 78, 158, 177, 198, 406, 

Mandamus, 20, 98, 158, 178, 198, 219, 238, 258, 277, 338, 363, 426, 
485. 

Manslaughter, 36, 216. 

Marine Insurance, 18, 38, 138, 158, 178, 363. 

Maritime Lien, 363, 426. 





Marriage, 446; between slaves, 363 ; insanity, 338; minors, 
158; contract, 58. 

Married Woman, 58, 78, 298, 405, 426, 462, 466, 504; contract, 
178. 

Master and Servant, 18, 138, 198, 258, 298, 318, 338, 363, 385, 
426, 466, 506; assumption of risk, 138, 198, 238, 298; 
dangerous appliances, 338; defective appliances, 98, 

77, 466,485; employment of child, 298; fellow-serv- 
ant, 18, 38, 58, 159, 198, 258, 277, 466, 485; independent 
contractor, 19; injury to child, 98; negligence, 78, 79, 
178. 

Mayhem, 77. 

Measure of Damages, 38, 55, 277, 317, 320, 424, 445, 448, 483, 
506; conversion, 138; interest, 198. 

Mechanics Lien, 38, 58, 138, 178, 198, 258, 277, 298, 363, 864, 
385, 405, 426, 466, 467, 506; description, 158; notice, 79; 
subcontractor, 98. 

Mines and Mining, 138, 178, 338, 364, 406. 

Mortgage, 18, 38, 79, 98, 138, 178, 198, 258, 298, 299, 318, 339, 
364, 385, 386, 427; accounting, 288; assignment, 138; 
dower, 58; equitable assignment, 278; execution, 58; 
foreclosure, 38, 117, 159, 198, 298, 338, 386, 406, 426, 446, 
485; merger, 258, 427; notice, 159; parol evidence, 58; 
payment, 467, 485; power of sale, 79, 98, 407, 427; 
priority, 118, 188; receiver, 318; redemption, 79, 98, 
258, 339, 407 ; release, 278; taxes, 159. 

Municipal Corporation, 18, 39, 79, 98, 118, 178, 198, 219, 238, 
258, 339, 364, 386, 407, 421, 446, 467, 485, 486, 506; assess- 
ment, 339; city council, 336; city officers, 159; con- 
tract, 58, 138; dangerous streets, 18; defective sewer, 
138 ; defective sidewalk, 364, 467; defective streets, 98, 
118, 198, 238, 258, 427; disorderly houses, 138; indebted - 
ness, 238 ; nuisance, 219; officers, 98; opening streets, 
58; ordinance, 60, 98, 138, 139, 238, 299, 386; public im- 
provements, 299, 427; sanitary regulation, 118; street 
grade, 58; wharves, 159. 

Municipal Elections, 365, 386. 

Municipal Ordinance, 356, 486. 

Mutual Benefit Society, 58, 407, 427, 467, 486. 

National Banks, 219, 259, 467; directors, 318; usury, 278. 

Negligence, 56, 39, 57, 58, 59,60, 78, 79, 80, 98, 116, 139, 159, 
178, 198, 239, 259, 277, 319, 839, 365, 386, 422, 427, 447, 467, 
485, 486, 487, 507 ; dangerous premises, 198, 239; danger- 
ous substances, 58; defective highway, 199; fire, 159; 
killing of children, 199; obstructing street, 239; stock 
law, 219; vicious animal, 18. 

Negotiable Instrument, 18, 39, 58, 59, 79, 96, 118, 139, 159, 
179, 199, 239, 259, 278, 299, 318, 319, 389, 365, 407, 427, 467, 
507; attorney’s fees, 58; indorsement, 59, 

New Trial, 36, 118, 179, 219, 239, 358, 365, 427, 486. 

Notary Public, 467. 

Notice, Service by Mail, 119; record, 220. 

Novation, 215. 

Nuisance, 19, 38, 99, 258, 278, 467, 486, 507; abatement, 39; 
telegraph wires, 59. 

Office and Officers, 99, 259, 278, 299, 356, 407, 427. 

Official Bond, 239. 

Oleomargarine Law, 356. 

Parties, 59, 407. 

Partition, 19, 99, 119, 199, 259, 278, 339, 386,427; parties, 7), 
339. 

Partnership, 59, 98, 119, 139, 159, 219, 239, 278, 299, 389, 365, 
405, 407, 447, 486; dissolution, 179; instruction, 199. 

Part Performance, 279. 

Party Wall, 239, 486, 507, 

Patents for Inventions, 339, 365. 

Payment, 19, 79, 299; application, 39. 

Peddlers, 15; licenses, 365. 

Perjury, 36, 275, 296, 358, 359. 

Perpetuities, 486. 

Physicians, 99, 100. 

Pleading and Practica, 15, 19, 35, 79, 99, 116, 119, 136, 139, 159, 
177, 179, 199, 219, 231, 239, 278, 279, 298, 299, 300, 318, 319, 
339, 365, 408, 407, 447, 467, 486; depositions, 159; re- 
plevin, 199; stipulations, 159; summons, 99, 159, 

Pledge, 60, 79, 97, 365, 386. 

Polygamy, 362. 

Poor Law, 19, 79. 

Post-office and Postal Laws, 361. 

Power of Attorney, 299, 403. 
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Powers, execution, 79. 

Preference, 381. 

Principal and Agent, 39, 40, 59, 79, 80, 189, 219, 259, 299, 407, 
447, 486; and surety, 19, 59, 99, 200, 219, 239, 299, 319, 339, 
365, 886, 447, 507. 

Process, 99, 239, 427; publication; 299, 319, 338; service of, 
195, 199. 

Prohibition, 119, 219, 319. 

Prosecuting Attorney, 427. 

Public Land, 119, 139, 179, 239, 259, 278, 300, 319, 339, 366, 386, 
407, 427, 467, 486, 487, 507; patent, 99; pre-emption, 19, 
220; reservation, 99; void entries, 99. 

Quieting Title, 17, 37, 99, 139, 179, 239, 259, 278, 319, 339, 366, 
487. 

Quo Warranto, 235. 

Railroad Company, 39, 59, 98, 159, 199, 259, 279, 200, 839, 340, 
366, 386, 407, 487, 503,507; aid bonds, 279, 356, 366, 503; 
amendment of charter, 59; consolidation, 80, 427; 
contracts, 179; crossing, 59, 80, 119, 159, 179, 199, 239, 
279, 427, 447,507; defective bridge, 59; depot, 39, 119, 
160; exemption from taxation, 19; fences, 3.0; fires, 
19, 80, 99, 119, 199, 259, 279, 300; indebtedness, 59; mort- 
gage, 19; municipal aid, 160; negligence, 39, 59, 60, 99, 
139, 160, 240, 279, 447; stock killing, 40, 59, 99, 115, 220, 
240, 300, 340, 366; taxation, 139; trespass, 99. 

Railroad Track, 17, 19. 

Railway Aid Bonds, 119, 139. 

Ravishment, 503. 

Rea! Estate Agent, 319, 366, 407, 428, 487; commission, 
39, 139, 240, 295. 

Receiver, 19, 47, 60, 279, 407, 508; compensation, 240. 

Receiving Stolen Goods, 235. 

Recognizance, 340; forfeiture, 220. 

Religious Society, 39, 259, 407; bequest, 19. 

Removal of Causes, 19, 60, 80, 99, 179, 279,366, 367, 407, 428, 
468; application, 240; citizenship, 240; federal ques- 
tion, 179. 

Replevin, 20, 76,119, 160, 199, 220, 240, 259, 300, 367, 387, 428, 
447, 468; bond, 100; damages, 119; judgment, 119; peti- 
tion, 100. 

Res Adjudicata, 39, 139, 277, 279, 295, 318, 387, 407, 468. 

Rescission, 80, 116, 317; contract, 340. 

Resisting Officer, 236. 

Restraint of Trade, 503. 

Right of Way, 17. 

Robbery, 77. 

Sale, 20, 60, 119, 160, 220, 319, 320, 340, 367, 387, 408, 447, 468, 
487, 508; conditional delivery, 320; construction, 39; 
delivery, 80, 220; good-will, 199; mining stock, 139; 
misrepresentations, 407 ; of land, 160; on Sunday, 120; 
representations, 199; rescission, 160, 468; standing 
timber, 279; warranty, 39, 259, 340, 387, 408, 487; when 
title passes, 200, 279. 

School Lands, 220. 

Schools and School Districts, 39, 40, 80, 100, 120, 140, 160, 
179, 200, 367, 408, 487, 508. 

Search Warrant, 236. 

Self-defense, 463. 

Sentence and Punishment, 96, 157, 175, 336, 503. 

Set-off, 487. 

Sheriff, 57, 120, 387 ; compensation, 279; execution, 80. 

Shipping, 354. 

Slander, 20, 488. 

Sleeping Car Company, 275. 

Smuggling, 258. 

Specific Performance, 20, 60, 80, 180, 249, 260, 279, 300, 340, 
367, 387, 408, 447, 468, 508. 

State, boundaries, 279; suit against, 408. 

Statutes, 40, 180, 408; authentication, 20, 78; construction, 
140; repeal, 100, 120. 

Stealing, 96. 

Stock and Stockholders, 16, 37, 80,135, 156, 195, 216, 296, 
299, 335, 403, 423, 444, 463, 482; pledge, 60. 

Stockbroker, 508. 

Street Railway, 367, 487. 

Subrogation, 260. 

Sunday Law, 120, 428; computation of time, 40. 

Survival of Action, 408, 448, 468, 

Swindling, 135. 





Taxation, 17, 120, 160, 180, 200, 260, 280, 320, 356, 367, 368, 887, 
408, 428, 468, 488; assessments, 20, 40, 120, 140, 180, 280; 
bridge company, 280; corporate stock, 280; county 
school lands, 20; exemption, 80, 100, 408, 468; foreign 
insurance companies, 220; injunction, 20; payment 
80; redemption, 80; street improvement, 60. 

Tax Deed, 120, 160, 280, 387, 408, 508; description, 100. 

Tax Lien, foreciosure, 448. 

Tax Sale, 20, 100, 120, 140, 160, 180, 260, 368, 408, 508. 

Tax Titles, 20, 40, 79, 120, 408, 468, 488, 

Telegraph Company, 20, 220, 368. 

Telephone Company, 20. 

Tenant in Common, 19, 100, 137, 340. 

Tenant for Life, 320. 

Tender, 408. 

Territorial Courts, 180, 358. 

Territories, 180. 

Theft, 135. 

Threatening Letters, 404. 

Towns, 488. 

Township, 20; bonds, 428; certificates, 180. 

Trade mark, 180, 368, 408, 468. 

Trespass, 20, 100, 116, 200, 320, 340, 387. 

Trespass to Try Title, 20, 300, 340. 

Trespassing Animals, 100. 

Trial, 16, 56, 120, 199, 280, 368, 387, 444, 488, 508; competency 
of juror, 280; conduct of jury, 300; directing verdicts, 
320; findings, 300; instruction, 200; jury, 96; miscon- 
duct of jury, 60, 140, 217; remarks of counsel, 40, 80; 
sealed verdict, 180; stipulation, 120. 

Trover, 260. 

Trover and Conversion, 160, 368, 387, 388. 

Trust, 100, 280, 367, 368; evidence, 80; parol, 320, 

Trust and Trustee, 55, 60, 97, 140, 180, 200, 320, 340, 428, 448, 
468. " 

Trust Deed, 448. 

Turnpike Company, 240. 

United States Commissioner, 508. 

Use and Occupation, 20. 

Usury, 40, 157, 280, 340, 368, 388, 408. 

Vendor and Vendee, 40, 56, 60, 160, 200, 220, 240, 320, 340 
368, 388, 408, 448, 488, 508. 

Vendor’s Lien, 40, 100, 180, 260, 280, 300, 339, 340. 

Venue, 35, 320; change of, 99; prejudice of judge, 320. 

Verdict, 408, 488. 

View by Jury, 16. 

Warehouseman, lien, 260. 

Warehouse Receipt, 15. 

Warranty, 160, 387. 

Water Craft, 388. 

Waters and Water Courses, 40, 60, 200, 220, 240, 279, 367, 
488; accretions, 220; surface water, 200, 260; mill 
dams, 100. 

Wharves, 428. 

Wife’s Separate Estate, 140, 237, 317, 448. 

Will, attestation, 40,60; construction, 40, 60, 140, 160, 200, 
220, 260, 280, 320, 368, 388, 408, 428, 448, 468, 488, 508; 
60; execution, 60, 260; lapse, 140; legacy, 60; non- 
cupative, 60; parol evidence, 40; probate, 40, 100, 
260; revocation, 468; undue influence, 60; widow’s 
election, 180. 

Witness, 36, 120, 180, 300, 388, 488; adultery, 180; cross- 
examination, 40, 260; deposition, 336; examination, 
200; fees, 40; husband and wife, 100; impeachment, 
40, 140, 160, 260, 275; physician, 100; privileged com- 
munication, 199; refreshing memory, 448; self- 
crimination, 40; transactions with decedents, 40, 160, 
180, 280, 428. J 

Wrongful Detention, 255. ' - 














